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1. Introduction To the Borough-Based Jails Program
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1.2

Purpose

New York City (the “City”) is at a transformational moment, rethinking and redoing the
way in which its justice system operates to ensure it is as small, safe, and fair as
possible. This Request for Qualifications (‘RFQ”), the first step in the procurement
process, will shortlist Design-Build firms who will receive the RFP for the Manhattan
Facility. This facility is one of four jails being implemented by the City of New York in
four Boroughs as the Borough-Based Jails Program (the “BBJ Program”). The Brooklyn
Facility has been awarded while the Queens and the Bronx Facilities are now in the in-
market and advancing toward selection and award. The project description for the
Manhattan Facility is enclosed at Appendix C (Project Description) and includes the
Design-Builder’'s responsibilities. The Request for Proposal (“RFP”) that is the second
step in the procurement process, will ask the shortlisted firms to propose a design,
schedule, and initial target price consistent with the requirement documents. The City
will select the proposer based on these parameters that in combination provide the Best
Value.

This RFQ is issued by the Department of Design and Construction (“DDC”) on behalf of
the sponsor agencies including the Mayor’s Office of Criminal Justice (“MOCJ”), the
Department of Correction (“DOC”) and NYC Health + Hospitals/Correctional Health
Services (“CHS”) and seeks submissions from the most highly qualified Proposers.

All capitalized terms and abbreviations used, but not otherwise defined herein, have the
meaning given to such terms in Appendix A (Abbreviations and Definitions).

Sections 2 and 3, respectively, provide a description of the procurement process and
general instructions applicable to the RFQ procurement. An explanation of the
evaluation criteria, including evaluation criteria weight, is provided in Section 5.
Submissions will be evaluated based on overall best value. Detailed submission
instructions for Proposers submitting statements of qualifications (“Statements of
Qualifications” or “SOQs”) are set forth in Section 4.

BBJ Program Goals

Consistent with DDC’s general goals and objectives for the BBJ Program, the goals and
objectives for the Manhattan Facility are listed below (the “Program Goals”).

(a) The design and construction of the new Facilities must be grounded in dignity and
respect through offering spaces dedicated to promoting better connections to
families, attorneys, courts, medical and mental health care, education, therapeutic
programming, and service providers. These Facilities must enable effective and
tailored programming, provide appropriate housing for those with medical and
mental health needs, and facilitate enhanced opportunities for stable reentry into
the community.

(b) The design and construction of the new Facilities and related projects of the BBJ
Program must provide a safe, humane, secure, and efficient environment for all
those who work, visit, or are in custody within these Facilities.

Request for Qualification 1
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1.3

1.4

(©)

(d)

(e)
(®
(9)
(h)
(i)
)
(k)

U

The design and construction of the new Facilities and related projects must be
beacons of exemplary public architecture that thoughtfully respond to the urban
context, contribute positively to the character of the surrounding neighborhood and
streetscape, and serve as civic assets for all New Yorkers.

The design and construction of the new Facilities must strive to relate to the city it
is in and create a sense of place for the citizens it serves. As good civic
architecture, the Facilities must be welcoming and inclusive, serving all regardless
of ability, race, creed, or gender. The Facilities must embody a generative spirit
that does not stagnate on a fixed identity and is uplifting rather than authoritative,
empowering the people and community it serves.

The provision of exceptional design based on the thoughtful engagement with City
agencies and community partners.

The construction and related operations must minimize impacts to neighboring
properties and facilities and the community at large; achieve dust and noise
mitigation standards that exceed minimum regulatory thresholds.

The provision of site safety in and around all project sites.
The optimization of overall operations and maintenance efficiency.
Completion of all projects is within budget and on schedule.

Innovative solutions are proactively implemented to accelerate the Project
schedule while controlling cost and maintaining quality and safety.

The provision of robust minority- and women-owned business enterprise
participation.

The exemplification of the City’s principles of Design and Construction Excellence,
including excellence in design, construction, and project delivery.

Role of MOCJ, DOC and CHS

MOCJ serves as the primary advisor to the Mayor on public safety. MOCJ shapes and
funds strategies to increase safety and fairness throughout the public safety system.
DOC provides for the care, custody and control of persons held in custody once accused
of crimes, or who have been convicted and sentenced to one year or less. DOC will be
the long-term operator and will manage the Borough-Based Jails. CHS provides medical
and mental health care, substance use treatment, dental care, social work services, and
reentry support services, to individuals in the City’s custody.

Form of Design-Build Agreement

@)

GMP Design-Build Agreement

The Design-Build Agreement for the Facility will be a not to exceed GMP
agreement and will reflect best industry practices. A draft of the GMP Design-Build
Agreement is provided with this RFQ attached as Appendix H (Form of Design-
Build Agreement).

Request for Qualification
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(b) Form of Design-Build Agreement Subject to Change

The draft form of Design-Build Agreement included with this RFQ may be revised
by DDC at any time. It is DDC'’s intention to discuss the Design-Build Agreement
with each Shortlisted Proposer through collaborative dialogue meetings and written
requests for information throughout the RFP period. However, DDC does not
anticipate making substantive changes to the draft Design-Build Agreement as a
result of any written requests or collaboration dialogue meetings.

(¢) Insurance and Bonding

Preliminary information regarding insurance and bonding that will be required for
the Facility is set forth in Appendix H (Form of Design-Build Agreement). Detailed
requirements will be set forth in the RFP. DDC will require the Selected Proposer
to provide evidence of insurance by certified copy of complete policy or policies
endorsed, or certificates of such insurance.

1.5 Project Information

A high-level description of the Facility is set forth in Appendix C (Project Description).

This RFQ is being issued concurrently with finalization of the Scope of Work for the
Facility. Any Work or project description included or described in this RFQ is subject to
modification or adjustment, in DDC’s sole discretion.

For more information about the City's plan to close the Rikers Island Jail Complex and
replace it with a smaller network of Facilities, please visit: City of New York: Rikers

To view copies of BBJ's City Environmental Quality Review documents, including the
Final Scope of Work and the Final Environmental Impact Statement, please visit: NYC
Office of Environmental Coordination: Project Information

A capital project scope development study ("CPSD") was also performed. A copy of the
final draft CPSD is available upon request by emailing DDC's Designated
Representative, identified in Section 3.2 (Rules of Contact).

1.6 Other BBJ Design-Build Procurements

Proposers or Persons participating in the procurements for other Facilities projects
under the BBJ are not precluded from participating in this solicitation.

Request for Qualification 3
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NYC BBJ Program 2. Procurement Process

2. Procurement Process

2.1 Purpose & Overview

(a) DDC seeks Proposers who are qualified to undertake the complete design and
construction work for the Project. As described further below, SOQs will only be
accepted from Proposers intending to provide all required services for the Project.

(b) RFQ schedule for the Project is set out in Section 2.5 (RFQ Procurement
Schedule). Additionally, a high-level procurement schedule is included in Appendix
F (Draft Request for Proposals Information).

2.2 RFQ
(a) SOQ Submission

Quialified Proposers that wish to be Shortlisted under this RFQ, must submit their
SOQ by the SOQ Due Date (see section 2.5) in order to be eligible for shortlisting.

(b) Shortlist

DDC intends to issue the Shortlist for the Project in accordance with the
procurement schedule described in Section 2.1(b) (Purpose & Overview). DDC
intends to shortlist up to the three most highly qualified Proposers.

2.3 RFP
(a) RFP Participation

DDC will issue the RFP to the Shortlisted Proposers only.
(b) Collaborative Dialogue Meetings (CDM)

Shortlisted Proposers will have the opportunity to engage in collaborative dialogue
meetings with the City to discuss comments and innovations to the RFP throughout
the RFP process.

(c) Specific Project Requirements

As part of the RFP, the City intends to issue Specific Project Requirements which
include Design Guidelines, the building program, basis of design, room data
sheets, and specifications.

Indicative Documents, as defined in Appendix A (Abbreviations and Definitions),
will be provided in the available documents. These documents shall provide a
schematic concept that addresses the Sponsor Agencies’ operational and
programmatic scope for the original 886 bed program.

While the documents are intended to address the goals noted above, the Design-
Builder shall bring creativity and innovation into developing their own solution and
will be fully responsible for their proposal’s design and construction. The Indicative
Documents’ schematic concept when described using traditional design phases
will vary between schematic design and design development.

(d) Selected Proposer

Request for Qualification 5
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2. Procurement Process NYC BBJ Program

DDC will evaluate the Proposals received and enter into the Design-Build
Agreement with the Proposer whose Proposal is deemed by the City to provide the
overall best value to the City, considering, among other things, a Proposal that best
optimizes design, quality, innovation, schedule, efficiency, price, and performance.

(e) Additional RFP Information

Additional information pertaining to the RFP process is described in Appendix F
(Draft Request for Proposals Information). All references or information in this RFQ
regarding the subsequent RFP are for informational purposes only and may be
changed by DDC at any time in its discretion.

2.4 RFP Proposal Stipend

A stipend amount of not more than $6,000,000.00 (Six Million Dollars) will be available
to responsive and responsible Proposers that do not enter into the Design-Build
Agreement solely at the RFP stage. Submission of a responsible and responsive
Proposal and execution of a stipend agreement attached in Appendix | (Form of Stipend
Agreement) will be prerequisites to be eligible for the stipend.

2.5 RFQ Procurement Schedule

Pre-Submission Conference (via Teams)' September 27, 2023
RFQ RFIs Due November 13, 2023
Register w/ PASSPort No Later November 15, 2023
Final Response to RFls November 30, 2023
Statements of Qualification Due December 15, 2023
Shortlisted Teams Announced 1st Quarter 2024

Issue RFP 1st Quarter 2024

1

Please visit the following Teams Link to attend the Pre-submission Conference. RSVP is not required:
Conference link: Click here to join the meeting

6 Request for Qualification
CONFIDENTIAL — DO NOT DISTRIBUTE


https://teams.microsoft.com/l/meetup-join/19%3ameeting_MjU5YTQ5NWMtOTk0Mi00MzA2LWFhZDctYmY4YzU4YTViODE0%40thread.v2/0?context=%7b%22Tid%22%3a%2232f56fc7-5f81-4e22-a95b-15da66513bef%22%2c%22Oid%22%3a%22c20d3b0c-8e49-42e1-8beb-5d94c7a70a67%22%7d

NYC BBJ Program 3. RFQ General Instructions

3. RFO General Instructions

3.1 Conflicts of Interest

(a) Conflicts of Interest
DB Teams are required to disclose all known or potential Conflicts of Interest in
their SOQs in accordance with Section 4.5(a)(xii) (Conflicts of Interest). Conflicts
of Interest with DDC or among the DB Teams will not be permitted by any member
of a DB Team, unless expressly authorized by DDC.

(b) Conflicts Between Design-Build Teams
No Major Participant or Key Personnel may be a member of, or participate in, more
than one DB Team for the same facility procurement at any one time, either during
any RFQ or RFP Phase. Additionally, subject to complying with Section 3.1(c)
(Communication Between Design-Build Teams) below, Subcontractors that are
not Major Participants may be on one or more DB Teams on the same Facility
procurements.

(c) Communication Between Design-Build Teams

After the Shortlist is announced, neither a Proposer nor any of its DB Team
members or participants may communicate with another Proposer or members or
participants of another DB Team with regard to this procurement. Notwithstanding
such general prohibition, where a DB Team obtains and provides to DDC a written
certification from either a Major Participant or a Subcontractor that is not a Major
Participant, as applicable, which provides, among other things, that such Major
Participant or Subcontractor (as applicable) will not act as a conduit between DB
Teams or share any information as it pertains to either DB Team, then:

(i) any such Major Participant that is permitted under Section 3.1(b) (Conflicts
Between Design-Build Teams) to be on one or more DB Teams for separate
Facility procurements, may communicate with multiple DB Teams, solely on
such separate procurements; or

(i) a DB Team’s member or participant may communicate with a Subcontractor
(that is not a Major Participant) that is on both its DB Team and another DB
Team (either on the same, or different Facility procurements).

3.2 Rules of Contact

The following rules of contact shall apply during the procurement process, which began
upon public issuance of this RFQ and will be completed with the execution of the
Design-Build Agreement. The rules are designed to promote a fair, unbiased, legally
defensible procurement process for the BBJ Program. Contact includes face-to-face,
telephone, e-mail, or any other form of communication.

(a) Designated DDC Representative

Request for Qualification 7
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(b)

(c)

(d)

(e)

(f)

(9

Potential Proposers are advised that communication in connection with this
procurement should be made to the designated DDC Representative, Kimberly
Anne Acham, at:

NYCBBJ@DDC.NYC.gov

Questions must be submitted via the link below:
[https://tinyurl.com/MN-FAC-RFO-RFI]

Proposer Designated Representative

For purposes of communications with DDC, the Proposer must notify DDC'’s
Designated Representative of the Proposer’s sole designated point of contact
during RFQ and RFP periods (the “Proposer’s Designated Representative”).

Meetings Exception

Communications between a DB Team and DDC'’s team or staff and the Consultant
Support Team is allowed during any CDM, joint workshops and/or meetings
organized by DDC during RFQ and RFP periods.

No Contact or Lobbying Permitted

Except as expressly provided in Section 3.1(b) (Conflicts Between Design-Build
Teams) and 3.1(c) (Communication Between Design-Build Teams) above, neither
a Proposer nor its DB Team members or participants, or any of their authorized
representatives, advisors or agents may contact (i) employees, authorized
representatives, advisors of DDC or the Consultant Support Team, including staff
members, members of any SOQ evaluation committee and any other person who
will evaluate SOQs, regarding the BBJ or (ii) any public official regarding the BBJ.
Each Proposer, its DB Team members and participants and their respective
representatives, advisors and agents must refrain from any and all lobbying of any
governmental official related to the BBJ during RFQ or RFP periods.

Improper Communication

Any contact by a Proposer or DB Team member, a participant or their respective
representatives, advisors or agents determined by DDC in its discretion to be
improper or in breach of this RFQ or the RFP may result in disqualification of the
Proposer.

Non-Binding Effect Oral Communication

Without prejudice to Section 7 (DDC’s Rights and Disclaimers), any oral
communication by DDC may not be relied upon for purposes of this RFQ, unless
confirmed in writing by DDC’s Designated Representative.

Website

Information regarding the RFQ Phase of this procurement will be posted on DDC’s
website: https://www.nyc.gov/site/ddc/contracts/designbuild.page.

Request for Qualification
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https://ddcanywhere.nyc/

DB Teams are advised to monitor the website regularly. DDC is not obligated to
notify potential Proposers of posted information, including Addenda, to this RFQ
and the subsequent RFP.

3.3 The City’s Consultant Support Team

(a) Entities that have been retained by the City to provide assistance to the City and
the selection committee in preparing this RFQ and the subsequent RFPs and in
evaluating SOQs and Proposals, including providing financial, legal, contractual,
and technical advice (the “Consultant Support Team”), are listed in Appendix G
(List of Consultant Support Team). The Consultant Support Team may also provide
project oversight, including design reviews, construction monitoring, and
environmental compliance oversight.

(b) Except as otherwise provided in Appendix G (List of Consultant Support Team)
members of the Consultant Support Team are not eligible to assist or participate
as DB Team members with any Proposer for this procurement. SOQs and
Proposals that include ineligible DB Team members may be deemed non-
responsive.

(c) Additional members may be added to the Consultant Support Team for the BBJ.
DDC will notify Proposers of additional members by issuing an Addendum to this
RFQ.

3.4 Requests for Information (RFIs)

(a) Questions & Requests for Clarifications or Corrections

DDC will consider questions submitted in writing by Proposers regarding this RFQ,
including requests for clarification and requests to correct errors. All such requests
must be submitted via the link provided in Section 3.2(a). Questions must include
the individual requestor’s name, the DB Team’s name, address, telephone number
and e-mail address.

(b) Written Communication Only with Designated Representative

Only written requests by e-mail to DDC’s Designated Representative will be
considered. No oral requests will be accepted or responded to. No requests for
additional information or clarification to any other DDC office, consultant,
employee, or stakeholder (including any utilities or other governmental agency
relevant to this procurement) will be considered.

(c) Deadline

DDC is under no obligation to address or respond to any RFIs received after 12:00
P.M. (Noon) Eastern Time (ET) on the deadline for RFIs specified in Section 2.5
(RFQ Procurement Schedule).

(d) Responses

Request for Qualification 9
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3.5

3.6

3.7

Responses to RFIs in connection with this RFQ will be disseminated by posting on
DDC’s website listed above and (except for certain Proposer specific questions or
clarifications — which are not broadly applicable) will not be e-mailed or mailed
directly to any Person. Proposers will be solely responsible for independently
searching DDC’s website for information pertaining to this RFQ. Responses will
not indicate which Proposer raised particular questions. DDC may consolidate or
rewrite questions and may post multiple sets of questions and answers. Final
responses will be posted on DDC’s website no later than the date indicated in
Section 2.5 (RFQ Procurement Schedule).

RFQ Addenda
(a) Pre-SOQ Submission Addenda

If necessary, DDC will issue Addenda to modify conditions or requirements of this
RFQ. Addenda will be disseminated by posting on DDC’s website. If Addenda are
posted, DDC will attempt to send e-mail notification to potential Proposers that
have registered and downloaded documents directly from DDC’s website. DDC is
not responsible if potential Proposers fail to receive e-mail notification of posted
Addenda. Proposers are advised to visit DDC’s website regularly to check for
Addenda. DDC will seek to ensure that the final Addendum will be posted on DDC’s
website not later than seven Days prior to the SOQ Due Date. If an additional
Addendum is required within seven Days of the SOQ Due Date, and such
Addendum requires modifications to the SOQs, the SOQ Due Date may be revised
such that there will be seven Days or greater from the final Addendum to the SOQ
Due Date.

(b) Post-SOQ Submission Addenda

In the event that a material error is discovered in this RFQ during the SOQ
evaluation process, DDC will issue an Addendum to this RFQ and provide all
Proposers an opportunity to submit either a new or a revised SOQ based upon the
corrected RFQ.

Costs

Proposers are solely responsible for all costs and expenses of any nature associated
with responding to this RFQ, including preparing an SOQ, attending any briefing(s),
workshop(s) or meeting(s), and/or providing supplemental information. Proposers will
not be reimbursed for any costs associated with responding to this RFQ.

Notification of Firms on the Shortlist

Each DB Team will be notified officially in writing whether it has been selected for the
Shortlist. The Shortlist will be posted on DDC’s website after all Shortlisted Proposers
have been notified. Shortlist notifications may be expected no later than the date
specified in Section 2.5 (RFQ Procurement Schedule).

A DB Team’s shortlisting does not represent a finding of responsibility with respect to
the Proposer or any member of its DB Team. Between the time of shortlisting and award
of the Design-Build Agreement, ACCO may determine that a Shortlisted Proposer is not

Request for Qualification
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3.8

3.9

responsible, and as such, should be removed from the Shortlist and therefore, among
other things, be ineligible to either (i) receive an RFP, (ii) submit a Proposal in response
to an RFP or (iii) be awarded, or enter into, a Design-Build Agreement.

Changes in Design-Build Team

@)

(b)

(©)

DB Team to Remain Intact

This RFQ requires Proposers to identify Major Participants and Key Personnel.
Major Participants and Key Personnel identified in the SOQs submitted by
Proposers are required to remain intact for the duration of the procurement and
the resulting Design-Build Agreement. Any changes in Major Participants or Key
Personnel during the RFP process of the Procurement must be requested in
accordance with Section 3.8(b).

RFP DB Team Changes

A Shortlisted Proposer may propose substitutions to DDC for its approval for
substitute DB Team members; however, such changes will require written approval
by DDC, in its sole discretion. Proposers should carefully consider the make-up of
its DB Team, prior to the submittal of the SOQ, to reduce the likelihood of
occurrence of any such changes during the Proposal period and throughout the
term of the Design-Build Agreement.

During the RFP process, requests for changes to the Proposer's DB Team must
be made in writing no later than the date listed in the procurement schedule in the
applicable RFP. Requests by Shortlisted Proposers for changes in any of the Major
Participants and Key Personnel will be particularly scrutinized. Proposers with
changes, whether such changes are approved or not, may have their scores
increased or decreased due to such changes in Major Participants or Key
Personnel.

Disqualification

Proposers that make changes to the Major Participants or Key Personnel identified
in an SOQ without DDC approval may be disqualified.

Exclusivity

Due to the limited number of qualified firms in each of the following categories of
providers, Subcontractors or suppliers, no DB Team may have an exclusive
arrangement with any firm within each of the following categories:

@)
(b)

Physical and detention security suppliers and installers; and

Concrete Subcontractors, including suppliers of concrete materials.

This Section 3.9 does not apply to Subcontractors providing design services.
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4. SOQ Submission Requirements

4.1 Submittal Requirements

@)

(b)

(©)

(d)

Deadline

All SOQs must be received electronically at the location, set forth in Section 4.2
(Submission Portal), no later than 12:00 p.m. Eastern Time on the applicable SOQ
Due Date. SOQs received after 12:00 pm Eastern Time on the applicable SOQ
Due Date will not be considered.

Cover Page

The front cover of the SOQ must be clearly marked with the Project name, DB
Team name, designated representative, and date of submittal, as set forth below.
Contents of Proposal Submission

The proposer’s submissions must consist of the following two files and must be
labeled in accordance with Section 4.3 (Page Limit and Format).

(i) Statement of Qualifications (SOQ)
(i) Doing Business Data Form (DBDF)
PASSport Requirement

Interested Proposers must create an online account and submit an online
disclosure application with the NYC Mayor’'s Office of Contract Services in the
Procurement and Sourcing Solutions Portal (PASSPort). Those Proposers that
have not submitted an online disclosure application with the NYC Mayor’s Office
of Contract Services, are required to do so at least seven Days prior to the
applicable SOQ Due Date, by creating an account with the NYC Mayor’s Office of
Contract Services, PASSPort site. Additional information on how to submit an
application, or register for PASSPort are contained in following link:

https://www.nyc.gov/site/mocs/passport/about-passport.page.

Questions about PASSPort registration should be directed to the NYC Mayor’s
Office of Contract Services.

Proposers that have not submitted an online disclosure application in PASSPort
as a joint venture, but have done so as individual companies, may submit proof of
such submission and are not required to submit the online disclosure application
as a joint venture (or other type of Proposer legal entity) at this time. Joint ventures
selected as Shortlisted Proposers will be required to submit the online disclosure
application as a joint venture.

4.2 Submission Portal

SOQs shall be submitted electronically at the link below.

Upload Link: https://ddcnyc.app.box.com/flace7c2535bcc4e6b9fdall3dbfa56417
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All documents should be addressed to DDC’s Designated Representative as identified
below:

@)

DDC'’s Designated Representative

Kimberly Anne Acham (NYCBBJ@ddc.nyc.gov)

Only electronic SOQs, submitted at the link provided will be accepted. Oral,
telephonic, e-mail or fax submissions will not be considered.

SOQs will not be publicly opened.

4.3 Page Limit and Format

@)

(b)

(©)

Page Limit

The page limit shall not exceed that shown in Appendix D (Format and
Organization for Statement of Qualifications) (front and back covers, title page,
table of contents, and tabs do not count as pages). Documents required as
attachments in the RFQ shall not be counted against the Proposer’s page limit.

Submission Format

Proposers must submit one PDF containing the SOQ, and a separate PDF
containing the Proposer’s Doing Business Data Form (DBDF). The electronic files
must be 1) (i) an Adobe Acrobat PDF file format, (ii) readable and not corrupt and
(iii) combined in one file and bookmarked, and 2) labeled as follows:

[Proposer's Name] SOQ [MM.DD.YY of due date] for NYC BBJ Manhattan Facility

Format of Materials

Except as permitted in Section 4.7(b)(i), provide 8 2" x 11” format, using 10 point
or larger font size, single space, with a cover sheet. Within the file, provide a title
page identifying the Proposer's name, address, EIN, contact person’s name,
telephone number, e-mail, and fax number, if applicable, and contact information
of person able to contractually bind Proposer. Provide consecutive page
numbering throughout the file. Provide a full table of contents at the beginning of
the file that follows RFQ — Response Table of Contents provided in Appendix D
(Format and Organization for Statement of Qualifications). Provide bookmarked
sections. In the footer of each page within the document, provide the name and
address of the Proposer, the volume number (if any), and date submitted.

4.4 Content of SOQ Generally

@)

Outline of SOQ

An outline of the required format for the SOQ is provided in Appendix D (Format
and Organization for Statement of Qualifications). Required forms for the SOQ are
contained in Appendix E (SOQ Forms). Any material modification to the forms may
result in the SOQ being declared non-responsive. Proposers must submit all
required information specified in this RFQ. Any information provided in the SOQ
that the Proposer considers proprietary must be clearly marked as such and easily
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separated from the submission. Unmarked information will be considered in the
public domain.

(b) Brief & Concise Information

Proposers should provide brief, concise information that addresses the objectives
and the requirements of the RFQ and the BBJ consistent with the evaluation
factors described herein. Lengthy narratives containing extraneous information are
discouraged.

4.5 Fundamental Qualifications (Pass/Fail)

The purpose of Pass/Fall evaluation is to establish the fundamental qualifications of
each Proposer, including team structure, level of commitment to the Program Goals,
workforce/resource capacity, insurance, and bonding capacity to meet the expected
requirements for the Manhattan Facility, employment practices, and teaming
agreements. Satisfaction of these fundamental qualifications are necessary to meet the
pass/fail criteria described in Section 5.4 (Pass/Fail SOQ Evaluation Factors).

(@) Submission Requirements

(i) Cover Letter. The cover letter provided by the Proposer is required to contain
the following information, but may also include additional information about
the Proposer's DB Team:

1) Identification and full contact information for the person(s) authorized to
contractually bind the Proposer;

2) E-mail addresses for the Proposer’s Designated Representative and up to
two additional points of contact. Correspondence related to the RFQ will
be delivered to these e-mail addresses only.

3) Contact information through which potential subcontractors seeking
business opportunities with the Proposer on this Project may contact the
Proposer about such opportunities. DDC will include this contact
information with the Shortlist announcement on its website.

(i) Acknowledgment of receipt of Addenda. List the Addendum number and
date issued and attach each Addendum cover page signed by the Proposer,
using the form provided in Appendix E-12 (Acknowledgement of Addenda
Form). The entire Addendum should not be included in the SOQ submission.

(i) Equal Opportunity Employer Statement. Provide the Proposer's Equal
Opportunity Employer Statement or a summary of the corporate equal
opportunity policy.

(iv) Construction Employment Report. Complete the Employment Report Form
and upload to the EEO Section of PASSPort by the SOQ Due Date. See
Appendix E-1 (Construction Employment Report) for detailed instructions.
PDF copies of the Construction Employment Report are not required and will
not be accepted. A statement that this step has been completed must be
included with the SOQ.
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(v)

(vi)

(vii)

Doing Business Data Form. Complete the Doing Business Data Form and
include one separate electronic file. Use the form provided in Appendix E-2
(Doing Business Data Form).

Iran Divestment Act Form. Complete and sign the Iran Divestment Act
Certification and include with the SOQ. Use the form provided in Appendix E-
3 (Iranian Divestment Act).

Letter from Surety. Submit a letter from the Proposer's surety,
acknowledging the surety’s awareness of the Proposer’s participation in the
solicitation for the Project and identifying the Proposer’s or each Principal
Participant’s available bonding capacity. The letter should also acknowledge
the surety’s willingness to participate in discussion, if any, relating to bonding
requirements for the Projects and surety’s willingness to provide the bonds for
the Proposer in connection with the Project as agreed to during the RFP
period. If available, the Proposer should provide a potential solution to meet
the anticipated bond requirements as stated in Appendix H (Form of Design-
Build Agreement) the provides the best protection for the City. DDC
recognizes that large, unique design-build projects, such as the BBJ Facilities
may require creative solutions to meet bonding coverage requirements. DDC
is considering all options, including phased bonding, and will discuss specific
solutions with the ShortListed Proposers. Surety requirements include:

1) the surety company or companies providing the letter must be
(a) approved by the City; (b) authorized to do business in the State of New
York; and (c) on the current list of certified surety bond companies
provided by the Department of the Treasury of the United States; and

2) if the Proposer is or will be a joint venture, and only one party intends to
provide the applicable surety indemnity for the bond, provide a complete
explanation with confirmation from the surety.

(viii) Legal Structure. Describe the Proposer’s legal structure (e.g., joint venture,

(ix)

limited liability company, or other). If a joint venture, provide (1) a copy of the
executed joint venture agreement (if available), or (2) a copy of the executed
letter of intent to joint venture. If the Proposer’s organization has not yet been
formed, information regarding the future legal structure and organization must
be provided in a manner that will allow DDC to determine whether the future
organization will be legally capable of entering into a Design-Build Agreement
and to meet applicable requirements once it is formed. Prior to the award, the
Selected Proposer, in the event that it is a foreign entity, i.e., not formed in
New York State, must be authorized to do business in New York State. There
is no role-requirement for the leadership of the DB Team; for example, DB
Teams may be designer-led.

Teaming Agreement. A teaming agreement is an arrangement between two
or more Persons to perform on a specific contract. (See also, e.g., AIA Form
C102-2015, DBIA Form 580). Provide a description of the Proposer’s teaming
agreement or, at minimum, the Proposer’s letter of intent to team. Provide
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information that is similar to that of the AIA-AGC Design-Build Teaming
Checklist or the DBIA Teaming Checklist. A Proposer may use the teaming
agreements or other agreements that are specifically developed for its DB
Team. Include the Major Participants, key trade partners, and other key
Subcontractors or key trade Subcontractors in the teaming agreement.

(x) Safety Questionnaire. Provide a completed Safety Questionnaire. Use the
form provided in Appendix E-4 (Safety Questionnaire). Any Experience
Modification Rate greater than 1.1 may be considered non-responsive.

(xi) Financial Questionnaire. Provide a completed Financial Questionnaire.
Minimum requirements for gross revenue and working capital are noted in the
Financial Questionnaire. Use the form provided in Appendix E-5 (Financial
Questionnaire).

(xii) Conflicts of Interest. Provide a description of any known or potential
Conflicts of Interest.

4.6 Project Past Performance/Experience (Tab 1)

The following information is to be provided in Tab 1 and will be evaluated by the section
committee.

(a) Project Past Performance/Experience Evaluation Criteria
() Recent and Relevant Project Experience

“‘Relevant Projects” are defined as those projects included in the SOQ Tab 1
which satisfy each of the “Required Experience” from Section 4.6(b)(i) plus at
least one of the “Desirable Experience” criteria established in Section 4.6(b)(ii)
below and which help demonstrate the Proposer’s and its DB Team member’s
capability of delivering the Program Goals.

(i) A Proposer’s and its Major Participant’s past performance in delivering
successful Relevant Projects. Relevant Projects included in an SOQ that (1)
are currently on track to be completed, or were successfully completed (within
the past ten years), on-time and on-budget or (2) (a) received an award (e.g.,
from DBIA, ENR, AIA, AGC, CMAA, Architect's Newspaper, Architectural
Record (including the Women in Architecture Award), and Architectural
League, etc.) or (b) utilized best practices proliferated by major industry
associations specializing in Design-Build or Justice Design education and
outreach, will in each case be given additional consideration.

(i) DB Team Experience Working Together

A Proposer’'s DB Team’s recent and Relevant Project experience working
together on successful projects within the past 10 years. For projects where
DB Team members worked together, DDC will evaluate how collaboratively
the team worked together during design and construction.

(iv) Required Experience vs. Desirable Experience Scoring
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For purposes of Tab 1, “Required Experience” is mandatory and may serve
as a basis for deeming a Proposer disqualified. “Desirable Experience” is not
mandatory but is strongly recommended to be included in a Proposer’s SOQ.
For purposes of evaluating the SOQs, Proposers are not required to include
Relevant Projects satisfying all criteria for “Desirable Experience” in order to
receive full credit in the SOQ evaluation for their past performance. However,
Proposers can maximize their SOQ scores by submitting DB Teams that
satisfy both the “Required Experience” and as much of the “Desirable
Experience” as is deemed relevant to achieving the Program Goals.

(b) Project Past Performance/Experience - Submission Requirements / Evaluation
Criteria

Proposers must only describe five (5) projects to demonstrate satisfactory
Required Experience and Desirable Experience using the Project Profile Form
found in Appendix E-6 (Project Profile Form). On each Project Profile Form
provided for this Tab 1, highlight only Tab 1 Evaluation Criteria. Each Project
Profile Form must provide a brief description of the DB Team’s collaborative
approach to Design-Build, including:

e interactions within the DB Team and with the client during design; and

o the role and interaction between the design team and the construction team
during design and construction of the projects.

Images may be included in the Project Profile Form. However, no additional pages
will be allotted for images.

() Required Experience

The Builder must show prior experience in successfully completing at least
one DB project and at least one urban, High-Rise project. The Designer of
Record (Firm) must show prior experience of successful participation in at
least one DB project and at least one urban, High-Rise project. Projects
identified for Required Experience must also show:

e a contract value of at least $500 Million or at least 300,000 GSF;

¢ interface with multiple stakeholders, including the community and
regulatory agencies and/or significant third parties operating in and
around the applicable facility’s site.

(i) Desirable Experience

Additional desired experience, which may include experience of members of
a DB Team that will have a significant role in the performance of the Work,
includes projects that have one or more:

e excellence in design, construction and project delivery;

e a secure facility, demonstrating innovative and modern design consistent
with the Program Goals;

e acomplex mission critical institutional facility;
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(c)

(d)

(e)

e a mixed-use urban, High-Rise construction (greater than 10 stories);
e complex construction on a severely constrained project site;

e environmental sustainability with durable and innovative construction and
LEED Gold rating;

e use of GMP contract form;
e experience working in New York City
Project Evaluation Forms

For every Project Profile Form (Appendix E-6 (Project Profile Form)) included in
Tab 1, Proposers must include a Project Evaluation Form (Appendix E-7 (Vendor
Evaluation Form)) following the Project Profile Form (Appendix E-6 (Project Profile
Form).

Include only one form for each project. All Project Evaluation Forms should be
completed and signed by the owner or owner’s agent for each project.

In lieu of the Project Evaluation Form, Proposers may submit the last available
evaluation they have from the owner, owner's agent or client for the project
considered. Performance evaluations must highlight the role and impact a DB
Team member provided on the project.

Prior Experience Matrix

Provide a matrix (see Prior Experience Working Together Form — Appendix E-8
(Prior Experience Working Together Form)) showing recent and Relevant Projects
the DB Team is working on currently or has successfully completed.

Project Relevancy Forms:

Provide a completed Project Relevancy Form found in Appendix E-9 (Project
Relevancy Form), which demonstrate that the project profiles included in the
submission are relevant to the Program Goals and that each project profiled
satisfies the “Required Experience” and “Desirable Experience” criteria.

4.7 Design-Build Team Key Personnel Resumes (Tab 2)

Each Proposer’s SOQ Tab 2 will be evaluated based on:

@)

Design-Build Team Key Personnel Evaluation Criteria
(i) Team Introduction and Organization Chart

Proposers will be evaluated based on the Proposer's DB Team structure,
roles of the members of its DB Team, responsibilities and functional
relationships, capability to perform assigned responsibilities and the
Proposer’s rationale for selecting the team structure relative to delivering the
Program Goals.

(i) Resumes
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(b)

(©)

(iii)

Proposers will be evaluated based on the qualifications, experience, and past
performance of its proposed Key Personnel, with the evaluation considering,
among other things, the individual’s experience working on Relevant Projects
in similar roles to those proposed in the SOQ.

Resume Compliance Matrix

Proposers exhibiting more competencies in the resume compliance matrix,
Appendix E-11, will be viewed more favorably, than those with less.

Submission Requirements

(i)

(ii)

Team Introduction and Organization Chart

Provide a narrative clearly identifying Major Participants and introducing Key
Personnel and provide an organization chart showing the team structure and
relationship. There is no role requirement for the leadership of the team. The
organizational chart may be presented on one (1) 11"x17” page.

Resumes

Provide a resume for each of the positions on the following chart for the DB
Team. Use the Resume Form provided in Appendix E-10 (Resume Form).
Other than the Design-Build Project Executive, none of the individuals
proposed as Key Personnel are required to be employees, officers, or
principals of the Proposer or its Principal Participants (i.e., Key Personnel,
other than the Design-Build Project Executive, may be Subcontractors).

(iif) Additional Evaluation Consideration

(iv)

DBIA professional designation is desirable for all personnel and will receive
additional consideration. Additional consideration will also be given (i) with
respect to any award (e.g., from DBIA, ENR, AIA, AGC, CMAA, Architect’s
Newspaper, Architectural Record, Women in Architecture, and Architectural
League, etc., (i) in the case of the Design-Build Project Manager, if such
person is certified Project Management Professional, or (iii) in the case of the
Design-Build Construction Manager, if such person is Certified Construction
Manager.

Resume Compliance Matrix

Provide completed Resume Compliance Matrix as found in Appendix E-11
(Resume Compliance Matrix) demonstrating that members of the DB Team
meet as many of the competencies listed on the Resume Compliance Matrix
as possible.

Description of Key Personnel Roles

All Key Personnel listed below, except for the Design-Build Project Executive and
Design Lead, are expected to dedicate 100% of their time necessary to perform
the Work on the Facility and to satisfy each of the following requirements, as
applicable.
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Number Title Role Education/ Preferred Experience
Certification

This is the senior DB

Team leader with the

authority to

contractually bind the

company. This

Desian- individual is the Twenty (20) years of
1 Builngro'ect corporate sponsor N/A design or construction

Executivé responsible for experience, including
committing all Design-Build projects.
necessary resources
and resolving potential
conflicts. Identify
percentage of time
devoted to this Project.

The Design Lead is
directly responsible for .
. . Degree in a related
the oversight, quality, ; - Twenty (20) years of
o . field or sufficient : .
. creativity, and delivery . experience in

Design . relevant experience : .

of the Project. The ) . construction projects,
2 Lead . (i.e., the applicable . .

(Individual) Design Lead may also experience set forth mcIu_dmg comp!ex .
serve as the Designer under “Preferred multistory buildings in
of Record if they meet Experience”) urban environments.
the qualification for P ’
both.

The architect who

colla}borates with thg Twenty (20) years of

Design Lead to provide X :

Construction experience in Relevant

Documents necessary Projects. Experience in

to obtain buildin complex construction of
3 Designer of ermits and whogse Registered Architect multistory buildings in

Record P . 9 urban environments.
name appears on said . :
permits. The Designer Expgrlence serving as
of Record may also Designer-oi-Record
serve as the Design (Individual) on Design-
Lead, if they meet the Build projects is required.
qualification for both.

Twenty (20) years of
Dearee in experience in
This is the primary Cogstruction construction and
. liaison on the DB Team construction
Design- . ) Management, .
; . and will act as the first . management projects
4 Build Project . Construction . .
Manager point of contact between Science or with Relevant Prpjects.
the Design-Builder and Architecture / Demonstrate satisfactory
the City. Engineerin experience to manage
g 9 and control the design
and construction.
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Number Title Role Education/ Preferred Experience
Certification
This is the individual Degree in
responsible for the Cogstruction
development and
. : Management, .
tograted doagn work | Consiruction Exporienos i design
g ¢ Science or P : an.
plan to ensure . construction, and
alignment of design Architecture/ construction
5 Design de?iverables with k Engineering OR 10 management projects
Integrator construction needs years of relevant with Rgelevant%rcj)'ects
Also responsible fo'r experience (i.e., 5 Must have ex eriénce.
or anizirF\) multi- years of experience onalar edes[,)i n-build
disg,]ci Iina? and in addition to the roject ’ ’
) P y an experience set forth project.
integrated design and under “Preferred
construction task forces Experience”)
to coordinate the work. P ’
. Requnsible for
6 Chief providing open book N/A Ten (10) years of
Estimator estimates in concert relevant experience.
with DDC.
Responsible for
maintaining the Project
Project i
7 ) design and N/A Ten (10) years of
Scheduler construction schedule relevant experience.
and generating earned
value progress reports.
. Ten (10) years of
ggg;?reulcr:ion experience in planning
Management and design of detention
This individual must gement, facilities. In addition,
. Construction . . ;
have technical . experience in planning
o . Science or . .
expertise in and will be ) or design of medical and
. responsible for Archltectgre/ mental health facilities or
8 Detention ensuring that the Engineering OR 15 rograms. Experience
Specialist layout gnd design of years of relevant \F/)vitr?innov.ativg and
th)é de,tention fagilit experience (i.e., 5 modern facilities
comply with a Iicgble years of experience consistent with the
secu2i¥y re ui:oe?nents in addition to the Program Goals will be
q ' experience set forth rog .
p given greater weight
under “Preferred g .
. ” than traditional detention
Experience’). facilities.
Ten (10) years of
experience designing
Structural This individual will be New York Licensed structural systems for
9 Engineer responsible for Professional Relevant Projects.

structural engineering.

Engineer

Experience with High
Rise building standards
is required.
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Number Title Role Education/ Preferred Experience
Certification
Ten (10) years of
experience designing
C : . MEP systems for
This individual will be New York Licensed .
MEP . : Relevant Projects.
10 . responsible for MEP Professional : ) .
Engineer Engineering Engineer Experience with High
9 Rise building, and
medium/low voltage
systems is required.
Ten (10) years of
. experience in
Degree in .
) construction and/or
Construction .
construction
Management, .
. management projects
Construction . )
. with Relevant Projects.
: . Science or . .
. This role may be filled . Experience in
Design- . . Architecture/ - i .
; by the Design-Build . X administration of City,
Build : : Engineering OR 15 o
11 . Project Manager, if Municipal or Federal
Construction years of relevant . .
they meet the . ) projects. Ability to
Manager e experience (i.e., 5 X
qualifications for both. : effectively manage,
years of experience | admini q
in addition to the control, administer, an
. execute the integrated
experience set forth . .
p design and construction
under “Preferred .
; » operations, safety,
Experience”). .
quality control program,
and subcontracts.
Responsible for site
wide health and safety
of the workers as well Safety Manager At least fifteen (15)
as the surrounding must be a licensed years of safety work
Design- community. Must report | NYC DOB Site experience in similar
12 Build Safety | directly to the Design- Safety Manager with | projects. Additional
Officer Build Project Executive | a Bachelor's degree | consideration may be
and be given sufficient | or higher. given for a CSP or CIH
authority to oversee certification.
and implement health
and safety.
Degree in
Construction
Responsible for overall Management, Ten (10) years of .
. . . experience in design,
Project (both design Construction ;
) ) construction, and
and construction) Science or .
. X . construction
Design- Quality Assurance and Architecture/ management proiects
Build QA & Quality Control. Must Engineering OR 15 anag Projs
13 . ) with Relevant Projects.
QC Project report directly to the years of relevant :
; ; . ) Demonstrate satisfactory
Manager Project Executive and experience (i.e., 5 .
be given the authority years of experience experience to manage
) g and control the QA/QC
to oversee the overall in addition to the X ©
: . function for both design
Project QA/QC. experience set forth X
p and construction.
under “Preferred
Experience”).
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(d) Key Licensing Requirements

(i)

(ii)

Section 7210 of the New York State Education Law requires that business
entities providing professional engineering, geology, and land surveying
services in the State of New York obtain a “Certificate of Authorization” to
provide such services from the New York State Education Department. For
more information, please visit
https://www.op.nysed.gov/corporate/introduction. Proposers’ Subcontractors
providing professional engineering, geology, or land surveying services must
provide a copy of their Certificate of Authorization prior to award. Other
Subcontractors providing these services will be required to provide a copy of
their Certificate of Authorization as part of the post-award subcontractor
approval process.

Prior to the Design-Build Agreement award, individuals providing professional
services must be licensed and/or authorized to work in the State of New York,
as required by law. Information about licensing/authorization can be found on
the New York State Department of Education website at
https://www.op.nysed.gov/professions-index.

(i) All construction trades including, but not limited to electricians and plumbing

and fire suppression trades, must be appropriately licensed. Information about
licensing requirements for construction trades can be found on the website of
the New York City Department of Buildings at
https://www1.nyc.gov/site/buildings/industry/licensing.page

4.8 Design Philosophy and DB Management Approach (Tab 3)

Each Proposer's SOQ Tab 3 will be evaluated based on the following factors in
connection with the BBJ, Program Goals:

(a) Evaluation Criteria
The City will evaluate how well the Proposer’'s SOQ Tab 3 satisfies the submittal
requirements in Section 4.8(b) (Submission Requirements) below, including the
following:

(i)

Design Philosophy and Design and Construction Excellence

The Proposer’s design philosophy and approach to achieving Design and
Construction Excellence, as defined in Appendix B (Design and Construction
Excellence), in the context of the Program Goals is fundamental and critical
to the success of the BBJ Program.

By providing environments that foster safety and well-being, the Facility must
acknowledge and support the humanity of all who work, are detained, visit, or
provide services there. The Facility must be dignified and safe, encourage and
facilitate interactions characterized by respect. The Facility must offer
dedicated spaces and better connections to families, attorneys, courts,
medical and mental health care, education, therapeutic programming, and
service providers. The design of the Facility must enable effective and tailored
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(ii)

(iii)

(iv)

(v)
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programming, appropriate housing for those with medical, and mental health
needs, and an opportunity for a more stable reentry to the community.

For these reasons, the City will evaluate the Proposer’s design philosophy
and approach to achieving Design and Construction Excellence in design,
construction, and project delivery, including with respect to environmental
sustainability, and durable and innovative construction, all as further
described in Appendix B (Design and Construction Excellence).

Design-Build Management Approach

The City will evaluate the clarity and strength of the overall DB management
approach including the organizational structure and execution strategy that
achieves the open book approach required to develop the GMP. Explain the
DB Team’s co-location strategy (if any) during design and how best to have
the Design Integrator co-located with the Designers during performance of the
Work and operation of the DB Teams and in coordination with DDC and other
approval agencies. DDC will evaluate the Proposer’s understanding of the
design process and the role of the Designer of Record (Individual) and
Designer of Record (Firm), Design Lead (Individual), and Design Lead (Firm).
The City will evaluate the Proposer’s approach to how and when key trade
partners will be brought on board and the Proposer's commitment to
community engagement.

M/WBE Approach
The City will evaluate the Proposer's M/WBE proposed approach.
Quiality Assurance and Quality Control for Design and Construction

1) The City will evaluate the DB Team’s proven ability to develop
comprehensive, integrated and complete incremental packages in the
context of Design-Build. Specific information on how the DB Team will
implement the quality assurance and quality control process, track
evolution and changes during development to meet the schedule and to
facilitate City reviews will also be evaluated.

2) The City will also evaluate the DB Team’s capabilities to ensure and
control quality construction. The evaluation will include how the DB Team
implements all matters relating to quality assurance and quality control of
construction and how this control and commitment will lessen the
administrative burden on the City.

Design and Construction Scheduling

The City will evaluate the Proposer’s integrated scheduling capabilities on the
systems that will be utilized to implement the schedule. Proposers that employ
fast-track Design-Build methodology and demonstrate high-quality design
integration will be given additional consideration.

(b) Submission Requirements
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(i)

(ii)

(iii)

(iv)

Design Philosophy and Design and Construction Excellence

Submit a detailed narrative describing the Proposer’'s overall design
philosophy with respect to the BBJ and identifying opportunities for the
Proposer to achieve Design and Construction Excellence, as described in
Appendix B (Design and Construction Excellence), in design, construction
and project delivery. The proposer’s design philosophy should demonstrate
its understanding of the Program Goals, as described in Section 1.2 (BBJ
Program Goals). The Proposer should describe how its design philosophy is
incorporated throughout the design development process and how its design
philosophy will be manifested in the final project.

Design-Build Management Approach

1) Provide an organization and technical approach narrative on the DB
Team'’s approach to executing the Work in order to satisfy Program Goals
within the anticipated schedule, site, and potential constraints.

2) Demonstrate an understanding of the risk management process
associated with Design-Build projects.

3) Clearly and concisely describe the organizational and technical approach
to project management and execution, describing how and when
Subcontractors are contractually engaged and the prominent role(s) of the
Designer of Record (Individual), Design Lead (Individual), and Detention
Specialist during the post-award design and construction phase. The
Builder and key Subcontractors are encouraged to be actively involved in
the design process.

4) Describe the DB Team’s approach to having an effective management
system to communicate, manage, control and track revisions to the
design.

5) Describe the DB Team’s overall approach to community engagement,
including how the DB Team will keep the community apprised of the
progress of the Work, how the DB Team will manage the construction
activities to mitigate construction impacts, and how the DB Team intends
to manage, track, and respond to community feedback and inquiries.

M/WBE Approach

DDC has set a Draft Goal for M/WBE utilization, as discussed in further detail
in Section 8.1(b) (BBJ Specific M/WBE Program Components). Accordingly,
please explain the Proposer’'s commitment and ability to satisfy such M/WBE
goal. Address the DB Team’s proposed organizational structure of the
supplier/Subcontractor diversity program for the Work.

Quiality Assurance and Quality Control for Design and Construction

1) Describe how the DB Team will develop excellent high-quality documents
and implement in-house processes that the DB Team will utilize. Provide
information on how design documents will be compiled from multiple
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4. SOQ Submission Requirements

sources and who will coordinate this effort. Provide information on how the
DB Team has historically achieved complete incremental design
documents at pre-determined design milestones. Provide information on
how the multiple design teams and personnel will collaborate to create an
integrated design.

Describe the DB Team’s quality control and quality assurance approach,
corporate systems, and capabilities to maintain quality control of the
design and construction. Provide information on how the Proposer will
handle internal and external requests for information, shop drawings,
submittal reviews, progress meetings, site visits, contract completion,
closeout, record drawings, commissioning, and completion
documentation. Provide a brief description of the DB Team’s quality
control and quality assurance plan.

(v) Design and Construction Scheduling

Provide information on the scheduling methodology and software programs to
be used for the Work. Describe the role of the Design Integrator and how the
Proposer will integrate design, construction, and City milestones into a
comprehensive schedule. Describe any additional features the Proposer will
provide such as cost loaded scheduling or, if offering building information
modeling (BIM) for extraordinary reasons, how 4D Scheduling will be
managed.
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27
CONFIDENTIAL — DO NOT DISTRIBUTE



This page is intentionally left blank.



NYC BBJ Program 5. SOQ Evaluation Process

5. SOO Evaluation Process

5.1

5.2

5.3

Evaluation Objectives

The objective of this RFQ is to create a Shortlist of the maost highly qualified DB Teams
with the general capability (quality of SOQ responses, financial and management
capacity), and past performance necessary to successfully undertake and complete the
Work for this Project. Only DB Teams who demonstrate the capability to complete the
Work in its entirety for the Project will be considered eligible to be included on a Shortlist.
The Design-Builder for the Facility will have primary responsibility to perform all Work
necessary to plan, design, construct, manage, control, and commission a fully functional
detention facility and to complete the Work for the Facility on, or ahead of, schedule and
within the Contract Price. DDC ’s aspiration for Design and Construction Excellence
including its expectations from the Design-Builder is reflected in the qualitative
evaluation factors of this RFQ and will also be reflected in the subsequent RFP and the
Design-Build Agreement.

Selection Committee

DDC has established a selection committee, which will be responsible for evaluating the
SOQs, shortlisting Proposers, and subsequently evaluating Proposals and making a
recommendation as to the Selected Proposer. Proposals may also be reviewed by DDC
and other City agencies, including but not limited to MOCJ, and members of the City’s
Consultant Support Team.

Review and Evaluation of the SOQ
(@) Eligibility

In order to be eligible for evaluation, SOQs submitted in response to this RFQ must
include information addressing each pass/fail evaluation factor identified in this
RFQ.

(b) Evaluation Generally

Evaluation of the SOQs will be based on information submitted in the SOQs or
otherwise available to DDC and will involve (i) first evaluating whether an SOQ has
passed all the pass/fail evaluation factors in Section 5.4 (Pass/Fail SOQ
Evaluation Factors) and (ii) subsequently evaluating an SOQ against the
gualitative evaluation factors in Section 5.5 (Qualitative Evaluation Factors). The
pass/fail evaluation factors in Section 5.4 (Pass/Fail SOQ Evaluation Factors) and
the qualitative evaluation factors in Section 5.5 (Qualitative Evaluation Factors) are
of importance to the City and in addition to providing a basis for evaluating the
SOQs are provided to assist Proposers in organizing their DB Teams and
preparing their SOQ to satisfy areas of importance to the City.

(c) Self-Contained SOQ

DB Teams should note that the SOQ must be self-contained and therefore all the
information necessary to allow the selection committee to make a complete and
comprehensive evaluation must be contained within the DB Team’s SOQ. DB
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Teams should not assume that any SOQ reviewer will have previous knowledge
of the DB Team, its Major Participants, or its Key Personnel.

5.4 Pass/Fail SOQ Evaluation Factors

Only if a DB Team passes all the following pass/fail evaluations, will it's SOQ be further
evaluated using the qualitative evaluation factors detailed in Section 5.5 (Qualitative
Evaluation Factors). If any item identified as pass/fail in this RFQ is scored as fail, the
entire SOQ may be disqualified. Each SOQ’s pass/fail rating will be based on the
following criteria:

(a)

(b)

(c)

(d)

(e)

(f)

Legal
Demonstration of the DB Team’s legal capability to enter into a contractual
relationship with DDC and a declaration of willingness to do so;

Financial

Demonstration of the DB Team’s and each Principal Participant’s capability to have
a sufficient balance sheet to satisfy contingent liabilities under a market-standard
Design-Build Agreement and to provide required bonds, insurance and guarantees
and to meet other financial requirements of undertaking and completing the Work;

Capacity

Demonstration of workforce / resource capacity to timely and successfully
complete the Work, considering current, committed and potential workload.

(i) Any design-builder participating in the other Facility procurements (or if

awarded a Facility DBA), must describe its plan to simultaneously perform
multiple projects of this size;

Compliance with RFQ & Satisfaction of Fundamental Requirements
(i) Proper identification of each Major Participant; and

(i) Proper submittal of all required submittals, forms and information in
accordance with this RFQ, including satisfaction of the fundamental
requirements in Section 4.5 (Fundamental Qualifications (Pass/Fail)) and any
“Required Experience” identified in Section 4 (SOQ Submission
Requirements) of this RFQ);

Vendor Integrity
Determination that the Principal Participants possess a satisfactory record of

business integrity, it being understood that such a determination is not a
determination of responsibility pursuant to PPB Rules.

Legal Compliance Requirements

A Proposer’'s DB Team’s ability to comply with the provisions of articles 145, 147
and 148 of the New York State Education Law and past record of compliance with
the New York State Labor Law. Material past non-compliance with any such
requirements may warrant DDC’s disqualification of any Proposers.
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5.5 Qualitative Evaluation Factors

The qualitative evaluation factors to be evaluated against each SOQ and their
associated weightings are:

RFQ Weighted Criteria

Tab Item Description Weighting
1 Project Past Performance/Experience 40 percent
2 Design-Build Team Key Personnel Resumes 30 percent
3 Design Philosophy and DB Management Approach 30 percent

Total | 100 percent

5.6 Requests for Clarification by DDC

(a) Generally

A Proposer must provide accurate and complete information to DDC. If information
is not accurate and complete, the Proposers SOQ may be considered non-
responsive. If the information provided requires clarification, DDC will notify the
Proposer and request that the clarification be submitted within twenty-four hours,
or another time period deemed appropriate by DDC. Proposers will not be allowed
to participate further in the procurement unless and until all required information is
provided. Any insufficient statements or incomplete affidavits may be returned
directly to the Proposer by DDC with notations of the insufficiencies or omissions
and may be accompanied by a request for clarifications and/or submittal of
corrected documents. If a response is not provided within the time frame specified
by DDC, the Proposer's SOQ may be declared non-responsive.

(b) Responses to Requests for Clarifications

Responses to DDC requests for clarification must be limited to answering the
specific information requested by DDC and must be submitted to DDC'’s
Designated Representative by e-mail no later than the deadline specified in DDC'’s
request for clarification.

(c) Interviews

DDC does not anticipate conducting interviews during the RFQ shortlisting period
but reserves the right to do so. If DDC elects to conduct interviews, the Proposers
will be notified by e-mail.

5.7 Minor Non-Compliance

(a) DDC may waive technical irregularities in the form of a Proposer’s SOQ that do not
substantively alter the information provided; however, any other non-compliance
may cause DDC to deem an SOQ and Proposer disqualified.

(b) Additionally, a Proposer's compliance with the required SOQ format and
organization in this RFQ may also be considered by DDC as part of any qualitative
evaluation score rendered in accordance with this Section.
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5.8 Shortlist Protest

DDC’s decision regarding which DB Teams will be included on the Shortlist will be final,
except as provided in Section 6 (Protests). Persons and entities participating in this RFQ
will be deemed to have accepted this condition and other requirements of this RFQ.
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6. Protests

6.1 General Overview

(a) This Section 6 sets forth the exclusive protest remedies available to Proposers with
respect to this RFQ. Each Proposer, by submitting its SOQ, recognizes the
limitation on its rights to protest contained herein, expressly waives all other rights,
and remedies and agrees that the decision rendered on any protest shall be final
and conclusive. These provisions are included in this RFQ expressly in
consideration for such waiver and agreement by the Proposers. If a Proposer
disregards, disputes or does not follow the exclusive protest remedies set forth in
this Section 6, it shall indemnify, defend and hold the City, including its officials and
employees, and the Consultant Support Team harmless from and against all
liabilities, expenses, costs (including attorneys’ fees and costs), fees and damages
incurred or suffered as a result of such actions. The submission of an SOQ shall
be deemed the Proposer’s irrevocable and unconditional agreement with such
indemnification obligation. By submitting an SOQ in response to this solicitation,
the Proposer acknowledges that it has reviewed and acquainted itself with the
protest procedures herein and agrees to be bound by such procedures as a
condition of submitting an SOQ.

(b) Subject to applicable New York State law, contents of SOQs, exclusive of
proprietary information to the extent protected under applicable New York State
law, will become public information upon execution of the Design-Build Agreement
or early termination of the procurement under this RFQ.

(c) To be considered, a protest must be timely delivered and must include: (1) the
name, street address, and e-mail address of the aggrieved party; (2) the name of
the Facility for which the protest is submitted; (3) a detailed description of the
specific grounds for the protest and any supporting legal and/or factual
documentation; and (4) a clear statement of the specific ruling or relief requested.

(d) All protests must be in writing and delivered to the Agency Head at the address
below by: (1) personal service, or (2) United States Postal Service Certified Mail or
other delivery service that provides both proof of mailing and confirmation at
delivery. The protest will be considered received on the date of actual delivery or
five Days after mailing, whichever is sooner.

Agency Head

Department of Design and Construction

30-30 Thomson Avenue (Entrance on 30th Place)
Long Island City, NY 11101

6.2 Time for Protest

(@) Any Protest based on the form or content of this RFQ which is or should have been
apparent prior to the date established for submittal of the SOQ, will not be
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(b)

(€)

(d)

NYC BBJ Program

considered if received by the Agency Head later than fourteen Days prior to the
specified SOQ Due Date.

If DDC selects the Shortlisted Proposers, a debriefing will be made available to
any Proposer that submitted an SOQ in response to this RFQ. A qualifying
Proposer, if it wishes to have a debriefing, must make a request in writing to DDC'’s
Designated Representative within four business days of notification of the Shortlist.
DDC will make every effort to ensure that debriefings occur within seven business
days of DDC’s receipt of a Proposer’s request. An unsuccessful Proposer may not
file a protest until after the debriefing. The protest shall be filed no later than four
business days after the debriefing. A copy of the protest must also be sent by
regular mail to:

Agency Chief Contracting Officer
Department of Design and Construction
30-30 Thomson Avenue

Long Island City, NY 11101

and

New York City Comptroller
Office of Contract Administration
1 Centre Street, Room 835

New York, NY 10007

Procurement Not Obligated to Stay

The City will not be obligated to stay the procurement process in any manner
during the protest. By responding to this solicitation, Proposers acknowledge that
a stay of procurement activities for the Project would cause substantial harm to the
City and result in a delay of the closure of the Rikers Island Jail Complex.

Agency Head Determination

() The Agency Head may, in its sole discretion, invite written comment from the
selected Proposer(s) (if any) or other interested party, and/or convene an
informal conference with the protesting Proposer, the selected Proposer(s),
and/or any other interested party to resolve the protest by mutual consent. No
hearing shall be held.

(i) The Agency Head’s determination shall set forth the reasons upon which it is
based.

(i) The Agency Head’s determination with respect to the merits of the protest
shall be mailed (via regular mail or electronic mail) to the protesting vendor
and the selected vendor (if any) within thirty (Days of receipt of the protest
documents.

(iv) Copies of all documents required by this Section 6 must be forwarded to the
CCPO and the Comptroller as such documents become available to the
agency.
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(e) Miscellaneous

(®

If the protest is denied, the protestor may be liable for the City’s costs reasonably
incurred in any action to defend against or resolve the protest, including legal and
consultant fees and costs, and any unavoidable damages sustained by the City as
a consequence of the protest. If the protest is granted, the City shall not be liable
for payment of the protestor’'s costs, including, but not limited to, legal and
consultant fees and costs.

In computing any period of time prescribed by this procedure, the day of the act or
event from which the designated period of time begins to run shall not be included.
The last day of the period shall be included. Any document received after the close
of regular business hours (5:00 p.m. Eastern Time) shall be deemed received the
following business day.

Right of Appeal

(i) The determination of the Agency Head shall be final unless appealed to the
New York City Office of Administrative Trials and Hearings (“OATH”). If a
protestor wishes to contest the Agency Head determination, it may appeal to
OATH, which shall hear and take final action in the matter in accordance with
its rules. The petition to OATH shall be filed by the vendor within fifteen Days
of the date of the Agency Head determination. Supporting documentation, if
any, shall be included. The protestor must, at the same time, send a copy of
the appeal to the Agency Head, the CCPO, and the Comptroller.

(i) The Agency shall forward a copy of all appeal-related documentation within
fourteen Days of its receipt of the copy of the protester’s appeal to OATH.
OATH shall review the determination and determine whether that decision is
arbitrary and capricious and whether it is based on substantial evidence.

Request for Qualification 35

CONFIDENTIAL — DO NOT DISTRIBUTE



This page is intentionally left blank.



NYC BBJ Program 7. DDC’S Rights and Disclaimers

7. DDC’S Rights and Disclaimers

7.1 DDC’S Rights

DDC may investigate the qualifications of any Proposer under consideration, including
DB Team members, may require confirmation of information furnished by a Proposer,
and may require additional evidence of qualifications to perform the Work described in
this RFQ. Proposers must cooperate fully with DDC. Failure to cooperate fully may result
in disqualification of the Proposer from this RFQ. DDC reserves the right, in its sole and
absolute discretion, to:

(a) Reject any or all SOQs;

(b) Issue a new RFQ;

(c) Cancel, modify or withdraw this RFQ);

(d) Issue Addenda, supplements and madifications to this RFQ);

(e) Modify the RFQ process (subject to the notice and extension requirements in this
RFQ);

(f) Terminate the procurement at any time and for any reason;

(g) Appoint a selection committee and/or evaluation teams and selection official to
review SOQs, and seek the assistance of outside experts, including the Consultant
Support Team, in the SOQ evaluation;

(h) Approve or disapprove the use of any member of a DB Team and/or substitutions
and/or changes in SOQs;

() Revise and modify, at any time before the SOQ Due Date, the factors it will
consider in evaluating SOQs and to otherwise revise or expand its evaluation
methodology. DDC will post any such revisions or modifications on DDC’s website.
DDC may extend the SOQ Due Date if such changes are deemed by DDC, in its
sole discretion, to be material and substantive;

() Hold meetings and exchange correspondence with the Proposers responding or
intending to respond to this RFQ to seek an improved understanding and
evaluation of the SOQs;

(k) Seek or obtain data from any source that has the potential to improve the
understanding and evaluation of the SOQs;

()  Waive minor weaknesses, minor informalities and minor irregularities in SOQs;

(m) Disqualify any Proposer whose conduct/and or SOQ fails to conform to the
requirements of this RFQ);

(n) Seek clarification of and revisions to SOQs;

(o) Direct Proposers to submit modifications addressing subsequent RFQ
amendments;
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(P)

(@

(s)

(t)

(u)

Require clarification at any time during the procurement process and/or require
correction of arithmetic or other apparent errors for the purpose of assuring a full
and complete understanding of a Proposers SOQ and/or to determine a
Proposer’s compliance with the requirements of this RFQ);

Disqualify any Proposer that changes its SOQ without DDC written approval;
Remove or add a Shortlisted Proposer or change the Selected Proposer;

Allow a competing Proposer to add or remove a DB Team member with or without
the City notifying the other Proposers;

Modify or adjust any aspect of the procurement process, as the City determines is
reasonably necessary, in its sole and absolute discretion; and/or

Refuse to consider an SOQ or reject an SOQ if such refusal or rejection is based
upon, but not limited to, the following:

() Failure on the part of the Proposer or a Principal Participant, or Subcontractor
deemed significant to Proposer’s SOQ to pay, satisfactorily settle, or provide
security for the payment of claims for labor, equipment, material, supplies, or
services legally due on previous or ongoing contracts with DDC (or any other
City agency);

(i) Default on the part of the Proposer or a Principal Participant, or Subcontractor
deemed significant to Proposer’s SOQ, under previous contracts DDC (or any
other City agency);

(i) Unsatisfactory performance by the Proposer or a Principal Participant, or
Subcontractor deemed significant to Proposer's SOQ under previous
contracts with DDC (or any other City agency);

(iv) Issuance of a notice of debarment or suspension to the Proposer, a Principal
Participant, or Subcontractor deemed significant to Proposer’s SOQ;

(v) Submittal by the Proposer of more than one SOQ for the same work under
the Proposer’s own name or under a different name;

(vi) Existence of a conflict of interest or evidence of collusion between a
prospective Proposer or any member of a DB Team and other Proposer(s) or
member of their DB Team in the preparation of an SOQ or Proposal for any
DDC project;

(vii) Uncompleted work or default on a contract in another jurisdiction for which the
prospective Proposer or a Major Participant is responsible, which in the
judgment of DDC might reasonably be expected to hinder or prevent the
prompt completion of additional work if awarded:;

(viii) Failure on the part of a Principal Participant to submit and certify the online
application in PASSPort prior to the SOQ Due Date; and/or

(ix) Submittal by the Proposer of an SOQ that contains any false information or
statements, or references to any documents that have been proven to be
falsified.
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7.2

This RFQ does not commit DDC to advance to RFP Phase or enter into a Design-Build
Agreement, nor does it obligate DDC to pay for any costs incurred in preparation and
submission of the SOQs or in anticipation of the Design-Build Agreement. By submitting
an SOQ, a Proposer disclaims any right to be paid for such costs.

In no event shall DDC be bound by, or liable for, any obligations with respect to the
Work until such time (if at all) as the Design-Build Agreement, in form and substance
satisfactory to DDC, has been executed and authorized by DDC and approved by all
required parties and then, only to the extent set forth therein.

DDC’S Disclaimers

In issuing this RFQ and undertaking the procurement process contemplated hereby,
DDC specifically disclaims the following:

(a) Any obligation to Shortlist any Proposer, issue a subsequent RFP, award, or
execute a Design-Build Agreement pursuant to a subsequent RFP; and

(b) Any obligation to reimburse Proposer for any costs it incurs under this RFQ.

(c) Nothing contained in this RFQ is intended to modify, limit, or otherwise constrain
the process or commit the City, DDC, or any other entity, to undertake any action
with respect to this procurement, including selection of a Design-Builder or the
Work.

In submitting an SOQ in response to this RFQ, the Proposer is specifically
acknowledging these disclaimers.
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8. Public Policy and Legal Requirements

8.1 M/WBE Policy
(a) BBJ M/WBE Applicable Laws

(b)

In the context of public works projects, the City’s existing M/WBE law under NYC
Administrative Code Section 6-129 was developed for design-bid-build projects
(the “City M/WBE Law”). Certain aspects of the City M/WBE Law were not written
with the BBJ or the design-build delivery model in mind. To address this issue, the
New York City Public Works Investment Act provides that DDC requires
compliance “with the objectives and goals” of the City M/WBE Law, as opposed to
strict conformance with the City M/WBE Law. As a result, DDC is afforded flexibility
to choose the means, methods, and processes to comply with City M/WBE
objectives and goals. The following provides a high-level summary of those means,
methods, and processes which DDC is considering for BBJ:

BBJ Specific M/\WBE Program Components

DDC anticipates that some of the new aspects of the BBJ’'s M/WBE policy afforded
by the flexibility described above, may be similar to, and borrow aspects from,
Article 15-A of the Executive Law and Title 5, Chapter XIV, Part 142 of the State’s
Codes, Rules and Regulations (the “State M/WBE Law”) including:

() State & City M/WBE Utilization — the Design-Builder will be credited for
M/WBEs certified with either the State’s or the City’s applicable certification
agencies;

(i) Evaluating M/WBE — the City anticipates evaluating the Proposer's M/WBE
utilization plan submitted with its Proposal at the RFP phase, as well as the
Proposer’s past M/\WBE compliance and a narrative on how the Proposer will
partner with the City to achieve the M/WBE goals, as part of its best-value
determination;

(i) Subcontractors at any Tier & Suppliers — the Design-Builder will be
credited for M/WBEs at any tier, as well as for suppliers, truckers, brokers,
and manufacturers. Joint venture entities will be credited for M/WBE
participation based on the amount of Work performed by the M/WBE joint
venture member, not by profit shared;

(iv) Goal Setting — DDC anticipates setting an initial M/WBE goal of 30% for
design work and 30% for construction work for the Project (the “Draft Goal”);
Both Construction and Design Work M/WBE Goals are further broken down
as follows: Black American: 10%, Hispanic American: 10%, and Unspecified:
10%

(v) Reporting — similar to the State, DDC anticipates utilizing a digital reporting
system to track M/WBE compliance;

(vi) Compliance —DDC expects to take M/WBE compliance for BBJ as a material
and high-priority aspect of measuring success. For this reason, DDC
anticipates having a dedicated independent validating M/WBE compliance
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and partnering with the Design-Builder to help ensure a successful M/\WBE
outcome; and

(vii) Enforcement — DDC plans to utilize the City M/WBE Law for the purposes of

exercising legal remedies or assessing damages, including, where applicable,
liquidated damages for a Design-Builder’s failure to comply with the M/WBE
obligations in the Design-Build Agreement.

(c) Collaborative / Partnering M/WBE Process

(i)

(ii)

(iii)

(iv)

Given the significant period of time that will elapse from the time of issuance
of this RFQ to the time of execution of the Design-Build Agreement, the City
expects the Proposer to begin good faith efforts from RFQ issuance and
throughout the RFP process to confirm the viability and feasibility of achieving
the Draft Goal. DDC, and the City will work collaboratively with the Proposers
during the RFP process to finalize the Draft Goal. Based on the Proposer’'s
and the City’s good faith efforts as well as refinements for the scope and
design, DDC will set a separate final goal for each of design work and
construction work during the RFP period and prior to the Proposal due date.
DDC anticipates requiring the Proposer to submit a utilization plan that is
similar to those required by the State M/WBE Law, but that also includes
narrative explanations on how such utilization plan will be successfully
implemented.

Following the award to a Selected Proposer, DDC and the Design-Builder will
work collaboratively to implement the Design-Builders M/WBE utilization plan
for the duration of the Project. Specifically, during the period in which the
Design-Builder is soliciting and entering into subcontracts, the Design-Builder
will exercise good faith efforts to achieve the final goals based on the Project’s
further-advanced design and release of construction documents. DDC
anticipates a bi-annual assessment between the parties during this period to
assess the efficacy of the parties’ collective efforts to achieve the final goals.

The Design-Builder will have the opportunity to request DDC to consider
modifications or waivers to the final goals and the Design-Builder’s related
utilization plan, after the Design-Builder has demonstrated that it has
exhausted all good faith efforts to achieve the final goals. In making any
determination to approve a modification or waiver, the City anticipates
evaluating the Design-Builder's “good faith efforts” as well as whether a
M/WBE contractor or supplier serves a “commercially useful function”,
consistent with the State M/WBE Law’s definition of those terms.

The Proposer and the Design-Builder will be required to take necessary and
reasonable steps to ensure that certified M/\WBEs are provided with a fair
opportunity to participate in the Work.

8.2 Equal Employment Opportunity

The Work is subject to the requirements of City Executive Order No. 50 (1980) (“E.O.
50”), as revised, and the rules set forth at 66 RCNY §§ 10-01 et seq. No agreement will
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be awarded unless and until these requirements have been complied with in their
entirety. The DB Team must agree that it:

(& Will not discriminate unlawfully against any employee or applicant for employment
because of race, creed, color, national origin, sex, age, disability, marital status,
sexual orientation or citizenship status with respect to all employment decisions
including, but not limited to, recruitment, hiring, upgrading, demotion, downgrading,
transfer, training, rates of pay or other forms of compensation, layoff, termination,
and all other terms and conditions of employment;

(b) Wil not discriminate unlawfully in the selection of subcontractors on the basis of
the owners’, partners’ or shareholders’ race, color, creed, national origin, sex, age,
disability, marital status, sexual orientation, or citizenship status;

(c) Will state in all solicitations or advertisements for employees placed by or on behalf
of the Design-Builder that all qualified applicants will receive consideration for
employment without unlawful discrimination based on race, color, creed, national
origin, sex, age, disability, marital status, sexual orientation or citizenship status,
and that it is an equal employment opportunity employer;

(d) Will send to each labor organization or representative of workers with which it has
a collective bargaining agreement or other contract or memorandum of
understanding, written notification of its equal employment opportunity
commitments under E.O. 50 and the rules and regulations promulgated
thereunder;

(e) Will furnish before the Design-Build Agreement is awarded all information and
reports including an Employment Report which are required by E.O. 50, the rules
and regulations promulgated thereunder, and orders of the SBS, Division of Labor
Services (“DLS”); and

(H  Will permit DLS to have access to all relevant books, records, and accounts for the
purposes of investigation to ascertain compliance with such rules, regulations, and
orders.

8.3 Project Labor Agreement

As required by the New York City Public Works Investment Act, projects within the
BBJ Program will be subject to a Project Labor Agreement (“PLA”). A copy of the
2021 Design-Build Buildings PLA may be obtained here:
https://www.nyc.gov/site/mocs/regulations/project-labor-agreements.page.

8.4 Professional Licensing and Registration

The City does not intend to contract for, pay for, or receive any design services which
are in violation of any professional licensing laws. Professional services regulated by
Articles 145, 147, and 148 of the New York State Education Law must be performed
and stamped and sealed, where appropriate, by a professional licensed in accordance
with such Articles. References in this RFQ, subsequent RFP, and contract documents
to the Design-Builder’s responsibilities or obligations to “perform” the design portions of
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8.5

the work are deemed to mean that the Design-Builder must “furnish” the design for the
Work via designated firms and individuals holding appropriate licenses.

Prior to the Design-Build Agreement execution, all Persons participating in the Design-
Build Agreement, including those members of the Proposer’s team responsible for
leading the design and construction services for the Work, must obtain all certificates of
authorization, licenses, registrations and any other requirements under applicable law,
to conduct business in the State of New York and perform the Work required under the
Design-Build Agreement, including proposing and carrying out a contract consistent with
the laws of the State of New York.

Authority to Issue RFQ

This RFQ is issued pursuant to DDC’s authority under the New York City Public Works
Investment Act. As a result, any requirements expressly provided in the New York City
Public Works Investment Act, are also expressly requirements in this RFQ Phase and
any subsequent RFP Phase.
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9. Compliance With Applicable Laws

In connection with this RFQ and the Design-Build Agreement, Proposers shall comply with all
applicable laws in all aspects in connection with the procurement process of the BBJ and this
procurement and the performance of the Design-Build Agreement.

9.1 Governing Law

(a) The subsequent RFP and the resulting Design-Build Agreements, if any, unless
otherwise stated or except as otherwise required to carry-out the requirements in
this RFQ, the subsequent RFP or any Design-Build Agreement, will be subject to
all applicable provisions of New York State Law, the New York City Administrative
Code, New York City Charter, and New York City Procurement Policy Board (PPB)
Rules. A copy of the PPB Rules may be obtained by Vvisiting
https://www.nyc.gov/assets/mocs/downloads/Requlations/PPB/PPBRules.pdf.

(b) Proposers are advised that the City Chief Procurement Officer (“CCPO”) has
approved the use of an innovative procurement method in accordance with Section
3-12 of the PPB Rules. Such maodifications and alternative processes are set forth
in the Design-Build Agreement, refer to Appendix H (Form of Design-Build
Agreement).

9.2 Iran Divestment Act of 2012

Pursuant to General Municipal Law Section 103-g, the City is prohibited from entering
into contracts with persons engaged in investment activities in the energy sector of Iran.
Each Proposer is required to complete the attached Bidders Certification of Compliance
with the Iran Divestment Act, certifying that it is not on a list of entities engaged in
investments activities in Iran created by the Commissioner of the NYS Office of General
Services. If a Proposer appears on that list, DDC will be able to award the Design-Build
Agreement to that Proposer only in situations where the Proposer is taking steps to
cease its investments in Iran or where the Proposer is a necessary sole source. Please
refer to Appendix E-3 (Iranian Divestment Act) for information on the Iran Divestment
Act required for this solicitation and instructions on how to complete the required form
and visit https://ogs.ny.gov/iran-divestment-act-2012 for additional information
concerning the list of entities.

A Proposer will not be Shortlisted if the Proposer fails to submit a signed and verified
Bidders Certification. A certification form included in Appendix E-3 (Iranian Divestment
Act) must be included with the SOQ.
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10. Complaints

The New York City Comptroller is charged with the audit of contracts in New York City. Any
Proposer who believes that there has been unfairness, favoritism or impropriety in the
proposal process should inform the Comptroller, Office of Contract Administration, 1 Centre
Street, Room 835, New York, NY 10007; the telephone number is (212) 669-3000. In addition,
the New York City Department of Investigation should be informed of such complaints at its
Investigations Division, 80 Maiden Lane, New York, NY 10038; the telephone number is
(212) 825-5959.
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“Addenda” or “Addendum” means written supplemental additions, deletions, and modifications
to the provisions of the RFQ or RFP (where applicable) issued by DDC, after the date of issuance.

“Agency Chief Contracting Officer” or “ACCO” means the position delegated authority by the
Agency Head to organize and supervise the procurement activity of subordinate Agency staff in
conjunction with the City Chief Procurement Officer.

“Agency Head” means the Commissioner of the New York City Department of Design and
Construction.

“Borough-Based Jails Program” or “BBJ Program” means DDC’s Design-Build Borough-
Based Jail Program to demolish three existing jails in Manhattan, Brooklyn, and Queens and to
design and construct four new Detention Facilities in each of Manhattan, the Bronx, Brooklyn, and
Queens, as well as perform various Early Works necessary for the new Detention Facilities.

“Builder” means the Major Participant with overall responsibility for performance of the
construction work necessary to deliver the Project.

“Chief Estimator” is the role and person to fill such role identified in number 6 of the table in
Section 4.7(c) (Description of Key Personnel Roles).

“CHS” means the NYC Health + Hospitals/Correctional Health Services. CHS operates the City’s
correctional health care systems. CHS provides medical and mental health care, substance use
treatment, dental care, social work services, and reentry support services, to patients from pre-
arraignment through discharge. CHS is a key stakeholder in the BBJ.

“City” is defined in Section 1.1 (Purpose).
“City Chief Procurement Officer” or “CCPO” is defined in Section 9.1(b) (Governing Law).
“City M/\WBE Law” is defined in Section 8.1(a) (BBJ M/WBE Applicable Laws).

“Collaborative Dialogue Meetings (CDMs)” - an interactive discussion amongst the Design-
Builder, DDC and its consultants and the Project stakeholders, who are working together to
achieve the BBJ Program goals. These meetings serve to share a sense of purpose amongst
team members and inform each individual on what needs to be worked on next, to achieve
collective success.

“Comptroller” means the Comptroller of the City of New York, their successors, or duly
authorized representatives.

“Conflicts of Interest” means that a Person or organization had or has relations with Persons:
(1) engaged or is engaging in activities; or (2) performed or is performing services, for DDC or
another entity concerning the BBJ or a related project, that afford such Person or organization or
any DB Team with a competitive advantage or that might otherwise impair the Person or
organization’s objectivity, or that render such Person or organization unable, or potentially unable,
to render impartial assistance, performance or advice to any DB Team.

“Consultant Support Team” is defined in Section 3.3 (The City’s Consultant Support Team).

“Contract Documents” means the documents identified as such in the Design-Build Agreement,
including all performance security instruments, the Design-Builder Proposal, the final design
documents, and provisions required by law to be inserted in the Design-Build Agreement whether
actually inserted or not.
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“Contract Price” is defined in Appendix H (Form of Design Build Agreement).
“CPSD” is defined in Section 1.5 (Project Information).

“Day” or “Days” means calendar days unless otherwise specifically noted to mean business
days.

“DB Team” means Principal Participants, Major Participants, Subcontractors, and all other
Persons making up the team and acting on behalf of, or at the direction of, a Proposer or the
Design-Builder, as applicable necessary to perform the Work.

“DBIA” means the Design-Build Institute of America.

“DDC” means the Department of Design and Construction of the City of New York acting by and
through the Agency Head thereof, or their duly authorized representative.

“DDC’s Designated Representative” is defined in Section 3.2(a) (Designated DDC
Representative).

“Design-Build” or “DB” means a project delivery methodology by which a single Design-Builder
has responsibility for the design and construction of a project under a single design-build
agreement.

“Design-Build Agreement” or “DBA” means the written agreement between DDC and the
Design-Builder setting forth the obligations of the parties with respect to a detention facility,
including, but not limited to, the performance of the Work, the furnishing of labor and materials,
and the basis of payment, and including all provisions required by law to be inserted in the Design-
Build Agreement whether actually inserted or not.

“Design-Build Construction Manager” is the role and person to fill such role identified in
number 11 of the table in Section 4.7(c) (Description of Key Personnel Roles).

“Design-Build Project Executive” is the role and person to fill such role identified in number 1
of the table in Section 4.7(c) (Description of Key Personnel Roles).

“Design-Build Project Manager” is the role and person to fill such role identified in number 4 of
the table in Section 4.7(c) (Description of Key Personnel Roles).

“Design-Build Safety Officer” is the role and person to fill such role identified in number 12 of
the table in Section 4.7(c) (Description of Key Personnel Roles).

“Design-Builder” means the Person selected pursuant to the RFP that enters into the Design-
Build Agreement with DDC to conduct the Work for the Project, including the design, construction,
and other required services identified in the Project Requirements for the Manhattan Facility.

“Design-Build QA & QC Project Manager” is the role and person to fill such role identified in
number 13 of the table in Section 4.7(c) (Description of Key Personnel Roles).

“Design and Construction Excellence” is defined in Appendix B (Design and Construction
Excellence).

“Design Integrator” is the role and person to fill such role identified in number 5 of the table in
Section 4.7(c) (Description of Key Personnel Roles).

“Design Lead (Firm)” means the Major Participant that has responsibility for creative
architectural design for the Project.
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“Design Lead (Individual)” means the individual that has primary responsibility for creative
architectural design for the Project, as further described in number 2 of the table in Section 4.7(c)
(Description of Key Personnel Roles).

“Designer of Record (Firm)” means the licensed in New York State firm that shall be responsible
for signing and sealing design packages, and for certifying that the Work has been performed in
accordance with the requirements of the Contract Documents and the Design-Builder's Release
for Construction Documents.

“Designer of Record (Individual)” means the licensed in New York State individual that is a
member of the Designer-of-Record (Firm) or the Design-Lead (Firm) and that shall be responsible
for signing and sealing design packages, and for certifying that the Work has been performed in
accordance with the requirements of the Contract Documents and the Design-Builder’'s Release
for Construction Documents, as further described in number 3 of the table in Section 4.7(c)
(Description of Key Personnel Roles).

“Designers” means the Major Participants and Key Personnel with overall responsibility for
design of the Project.

“Detention Specialist” is the role and person to fill such role identified in number 8 of the table in
Section 4.7(c) (Description of Key Personnel Roles).

“DLS” is defined in Section 8.2(e) (Equal Employment Opportunity).

“DOC” means the Department of Correction of the City of New York. The DOC provides for the
care, custody, and control of persons held in custody once accused of crimes or convicted and
sentenced to one year or less of jail time. DOC will manage and operate the BBJ. DOC is a
sponsor agency for the purposes of this RFQ.

“Draft Goal” is defined in Section 8.1(b)(iv) (BBJ Specific M/\WBE Program Components).
“E.O. 50” is defined in Section 8.2 (Equal Employment Opportunity).

“Early Works” means the infrastructure, demolition, design, and construction work being
performed by DDC or DDC contractors in advance of commencement of construction of any of
the Detention Facilities, including the construction of the parking structure in connection with the
Queens Facility.

“Equity Participant” means any Person holding (directly or indirectly) a 15% or greater interest
in the Proposer. “Final Proposal” is defined in Appendix H (Form of Design Build Agreement).

“GMP” means a guaranteed maximum price.

“High-Rise” has the definition provided by Title 27, Subchapter 2 of the New York City Building
Code.

“Indicative Documents” means documents that serve as an indication of a concept that
addresses the operational and programmatic goals of the Project, square footage, and budget;
and complies with requirements of local building and zoning codes.

“Initial Target Price” is defined in Appendix H (Form of Design Build Agreement).

“Key Personnel” means the individuals identified in the table in Section 4.7(c) (Description of
Key Personnel Roles) and those additional individuals that may be designated as such in a
subsequent RFP or by DDC’s designated project manager at a later date.
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“LEED Gold” means gold certification by the U.S. Green Building Council as part of the
Leadership in Energy and Environmental Design certification program.

“Major Participant” means the Proposer, each Principal Participant, the Design-Lead (Firm), the
Designer-of-Record (Firm), and the Builder.

“MOCJ” means the Mayor's Office of Criminal Justice. MOCJ serves as the primary advisor to
the Mayor on public safety. MOCJ shapes and funds strategies to increase safety and fairness
throughout the public safety system. MOCJ is a sponsor agency for the purposes of this RFQ.

“MEP Engineer” is the role and person to fill such role identified in number 10 of the table in
Section 4.7(c) (Description of Key Personnel Roles).

“M/WBE” means minority owned business enterprises and/or woman-owned business
enterprises.

“New York City Public Works Investment Act” means the design-build authorizing legislation
enacted as 2019 State Senate Bill S6293—A.

“OATH” is defined in Section 6.2(f) (Right of Appeal).

“Person” means any individual, firm, corporation, company, sole proprietorship, limited liability
company (LLC), joint venture, voluntary association, partnership, trust, unincorporated
organization, or other legal entity.

“Phase 1 Design Work” is defined in Appendix H (Form of Design Build Agreement).
“Phase 1 Work” is defined in Appendix H (Form of Design Build Agreement).
“Phase 2” is defined in Appendix H (Form of Design Build Agreement).

“Phase 2 Work” is defined in Appendix H (Form of Design Build Agreement).

“PPB Rules” means the rules of the Procurement Policy Board as set forth in Title 9 of the Rules
of the City of New York (“RCNY”), § 1-01 et seq.

“Principal Participant” means any of the following entities:

1. The Proposer;

2. If the Proposer is a partnership, joint venture, or limited liability company, any general partner
or any member of the partnership, joint venture, or LLC; and/or

3. Any Equity Participant.

“Procurement Policy Board” or “PPB” means the board established pursuant to City of New
York City Charter § 311 whose function is to establish comprehensive and consistent procurement
policies and rules which have broad application throughout the City.

“Program Goals” is defined in Section 1.2 (BBJ Program Goals).

“Project” or “Manhattan Facility” or “Facility” means the demolition and improvements to be
designed and demolished or constructed by the Design-Builder and all other Work product to be
provided by the Design-Builder in accordance with the Contract Documents. It also refers to the
new detention facility to be constructed at 125 White Street, New York, NY.

“Project Labor Agreement” or “PLA” means the project labor agreement entered into or
designated by the City for the BBJ. The PLA will be included with the RFP.
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“Project Scheduler” is the role and person to fill such role identified in number 7 of the table in
Section 4.7(c) (Description of Key Personnel Roles).

“Proposal” means the proposal submitted by a Proposer in response to an RFP, including any
revisions thereto. If the RFP requests submittal of best and final offers, the term “Proposal” means
the best and final offer submitted by the Proposer, including any revisions thereto.

“Proposer” means the Person submitting an SOQ in response to this RFQ or a Proposal in
response to an RFP.

“Proposer’s Designated Representative” is defined in Section 3.2(b) (Proposer Designated
Representative).

“Relevant Projects” is defined in Section 4.6(a)(i) (Recent and Relevant Project Experience).

“Request for Proposals” or “RFP” means a written solicitation, including all Addenda thereto,
seeking Proposals to be used to identify the Proposer offering the best value to DDC for the
Project. The RFP will be issued only to Persons who are on the Shortlist for the Project.

“Request for Qualifications” or “RFQ” means this written solicitation, including all Addenda
thereto, issued by DDC seeking SOQs in order to identify and Shortlisted Proposers to receive
an RFP for the Project.

“Scope of Work” the work to be performed issued with the RFP with respect to each Facility.

“Selected Proposer” means the Proposer whose Proposal in response to the RFP is found to
provide the best value to the City for the Project.

“Shortlist” means each list of Proposers that the City determines are the most highly qualified
Proposers for delivery of the Project, based on an evaluation of the SOQs submitted by such
Proposers.

“Shortlisted Proposers” means the Proposers that have been Shortlisted.

“S0OQ Due Date” is defined in Section 2 (Procurement Process).

“State” means the State of New York.

“State M/WBE Law” is defined in Section 8.1(b) (BBJ Specific M/\WBE Program Components).
“Statement of Qualifications” or “SOQ” is defined in Section 1.1 (Purpose).

“Structural Engineer” is the role and person to fill such role identified in number 9 of the table
in Section 4.7(c) (Description of Key Personnel Roles).

“Subcontractor” means a subcontractor of the Design-Builder or other entity on a DB Team.

“Work” means all of the administrative, demolition, design, engineering, utility support services,
procurement, legal, professional, manufacturing, supply, installation, construction, supervision,
management, testing, verification, labor, materials, equipment, maintenance, warranty,
documentation, and other duties and services to be furnished and provided by the Design-Builder
as required by the Contract Documents, including all efforts necessary or appropriate to achieve
final acceptance of the Project and to fulfill the Design-Builder’s warranties. In certain cases, the
term is also used to mean the products of the Work.

END
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Design and Construction Excellence

The City of New York is committed to achieving excellence in design and construction across its
portfolio of public works by delivering quality infrastructure and public buildings that contribute to
a thriving, equitable, sustainable, and resilient city for all New Yorkers. As part of this commitment,
DDC'’s Design and Construction Excellence program builds on a strong tradition of innovation in
architecture and engineering through strategies and practices that balance aesthetics,
functionality, cost, constructability, and durability to bring form and meaning to public space.

Design and Construction Excellence encompasses all aspects of project delivery, from capital
project planning through design, construction, commissioning, and close-out, to ensure on time
and on budget delivery of exemplary civic projects. Integrated project delivery practices include
enhanced project initiation and management tools, quality-based selection and best value
procurements, performance evaluation and management, knowledge sharing, and continuing
education. Together, these strategies ensure that all capital projects delivered to the City are
inspiring, enduring, practical, constructible, and economical.

Achieving Design and Construction Excellence requires all team members to engage
collaboratively in the capital project delivery process, prioritizing strategies that make responsible
use of public funds and offer the best value for the City. DDC’s project managers, technical
reviewers, and support staff work to guide projects through complex and demanding project
delivery processes in partnership with the most creative and experienced design and construction
professionals. DDC and our partners share a commitment to Design and Construction Excellence
in the public realm as characterized by the following overarching concepts.

Design and Construction Excellence utilizes the power of design and construction to
positively transform our public space, inspiring pride in the people and the City of New
York. The design of public buildings and infrastructure must be guided by civic consciousness
and social responsibility to provide spaces that promote discourse, exemplify accessible
government, and inspire pride in our communities. The design and construction process must
reflect a collaborative effort that is inclusive of all stakeholders, including sponsor, partner, and
regulatory agencies, and the community.

Design and Construction Excellence shapes the city we envision for today and the future
by creating enduring and inclusive public spaces. With design and construction of public
projects comes the responsibility of shaping the City for generations to come. Dignified,
universally accessible, and community-oriented public spaces must make all New Yorkers feel
welcome and valued, comfortable and secure. By thoughtfully responding to surrounding context,
including neighborhood character and natural systems, the design must create and reinforce a
sense of place that is enhanced by strong connections to existing community resources and
mobility networks. The design and construction process must engage relevant stakeholders and
experts to consider cultural context and integrate artwork wherever possible in support of
meaningful public spaces.

Design and Construction Excellence protects the legacy of our public space by carefully
considering practical solutions that address the needs of our City. Public projects must be
well suited for their intended use and adaptable to future needs. Our public buildings and
infrastructure must meet the needs and aspirations of New York City’s public agencies as
expressed in their individual missions, goals, standards, and requirements. The design must seek
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a creative balance between functional and programmatic requirements, operational and
maintenance protocols, construction practices, and performance and innovation. Sustainable,
resilient, durable, and easily maintained, the Project must be guided by a holistic view of the
capital asset over its expected lifespan. The design must consider solutions to long-term and
emergent risks and opportunities, such as changing climate and public safety conditions, as well
as new technologies and ways of living and working.

Design and Construction Excellence strengthens the character of our public space by
delivering constructible capital projects with safety and integrity. Building New York City
requires the ability to execute projects in a safe, effective, and timely manner while maintaining
the integrity of the design throughout construction. The design of our public buildings and
infrastructure must be represented by complete, comprehensive, and accurate contract
documents that are clearly detailed and coordinated across disciplines, and that meet or exceed
requirements of code, zoning, accessibility, and local laws. Specifications must be carefully
coordinated with drawings and material schedules and be tailored to the requirements of each
project. Materials and systems must be proven, readily available, and achievable with local
construction practices to minimize lead times, eliminate cost overruns, and prevent construction
delays.

Design and Construction Excellence supports the value of our public space by employing
an economical approach that leverages City resources to build lasting community
assets. Design and construction by and for the City requires conscientious attention to schedule,
budget, and operational costs to ensure that public funds are well spent, and communities well
served. The Project must incorporate a life-cycle cost analysis approach and prioritize selection
of long-lasting systems and assemblies that are achievable within the allocated budget. Systems
must perform to the highest standards of human health, comfort, and efficiency; meet, or exceed
energy requirements; and operate as designed. The Project must be calibrated to reduce
construction and operating costs and complexity, positively impact the health of the environment,
and use natural resources wisely. Using City-wide and agency standards and best practices,
innovative methodologies, and appropriate technologies, the design must add value and do more
with less.

To support Design and Construction Excellence, DDC seeks architects, landscape architects,
planners, designers, engineers, construction managers, contractors, and Design-Build teams who
are dedicated, responsive, and collaborative, and who possess the management skills necessary
to complete work on time and on budget. DDC’s partners must have a proven track record of
delivering quality projects, while resolving complex requirements and navigating unforeseen
circumstances. Team-oriented and adept at balancing competing demands, these professionals
must go beyond the creation of contract documents to serve as facilitator, mediator, and
interpreter, building trust among the many stakeholders throughout the life of a project.
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Manhattan Facility (BBJ-MN-FAC)

Project Description

The Manhattan Facility project consists of complete Design-Build services for a fully functional,
operational, and easily maintainable Facility to meet all programmatic requirements, including
space for future community needs and other related activities. Demolition of the existing
Manhattan Detention Complex located at the site will be performed by others.

The Manhattan Facility will include 1040 beds for people in detention and space for onsite services
and programming, staff facilities, and 20,000 square feet of publicly accessible commercial and
community space. The approved maximum building height is 295 feet and up to 4.67 floor area
ratio or approximately 697,675 zoning square feet of floor area. The Facility will include space for
food service, recreational, educational, and related services, staff offices and amenities, and a
sally port. The scope also includes removal of the interim sally port and restoration of the site to
its original condition, and building systems such as mechanical, electrical, plumbing, life safety,
structural, security, IT, telecom, and BMS. A bridge connection must be provided from the Facility
to the Manhattan Criminal Court.

The Facility will provide 125 accessory parking spaces including EV charging stations below
grade for staff. The current approved vehicular entrance for DOC below-grade parking will be on
Centre Street.

As part of the Work, the DB Team will be required to establish an office with a meeting room near
the Project Site to provide site and project information to the public, including information about
job opportunities that may become available in connection with the project, and to serve as a
location to receive community comments and concerns. The office will be staffed by a Community
Construction Liaison provided by DDC.

The DB Team will be required to provide innovative design and construction services.
Accordingly, the Design-Builder, through itself or others (and in accordance with all applicable
laws), must provide professional engineering and architectural services as well as technical,
expediting, subprofessional, clerical, scheduling, and cost estimating services. The Design-
Builder must also furnish all labor, equipment, materials, project management, quality
control/quality assurance, and architecture and engineering services required for the design,
permitting, construction, commissioning, and close-out of the Project, all in accordance with the
requirements of the Design-Build Agreement.

The Facility design and construction must comply with all applicable rules and laws, including but
not limited to zoning, building, and fire/life safety code requirements, and be fully coordinated with
all authorities having jurisdiction, including but not limited to the New York City Public Design
Commission and the New York State Commission of Correction. Additionally, there are active
court operations at 100 Centre Street. The Design-Builder will be required to coordinate
construction activities so as not to interfere with court operations.
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Site Location

The Manhattan Facility will be located at 124-125 White Street (Block 167, Lot 1) between
Chinatown and the Civic Center neighborhoods of Manhattan Community District 1 (see Figures
C-1 and C-2). The site is bounded by Centre Street, Hogan Place (the extension of Leonard
Street), Walker Street, and Baxter Street (see Figure C-3). The roughly 149,549 sf site is within a
C6-4 zoning district.

The work must include the following:
1. Site Work:

e Site preparation including the dismantle of existing basement foundation walls in both
towers, tunnel between North and South Towers, foundation slab, and piles, which may
be left in place by the Dismantle Design-Builder.

e Excavation of site, which may include previously installed backfill materials currently
being used for temporary SOE.

e Provision of permanent SOE for all new excavation work and support to MTA tunnels
and adjacent properties.

¢ Maintenance of temporary site drainage including dewatering.

¢ Noise remediation goals that exceed regulatory requirements.

C-2 Request for Qualification
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Dust Mitigation.

Vibration and crack monitoring for MTA tunnels and adjacent properties.

Dismantling of the temporary sally port, including but not limited to foundation/pile,
structure, etc.

Patching and restoration of the Courthouse facade and reinstallation of the stored
Courthouse exterior doors, planter bed, Siamese connections, stair railing and steps,
and sidewalk impacted by the temporary sally port dismantling.

Patching and restoration of planting bed stone prior to reinstallation.

Courthouse bronze door restoration and hardware upgrade prior to reinstallation.
Removal of helical pile to minimum 2’-0” below the pile cap.

2. Artwork:

Removal of existing artwork from storage at Rikers Island and potential reinstallation in
locations at the Facility site.

Cleaning, patching, and restoration of the artwork prior to installation.

Incorporation and installation of new artwork as part of the NYC Percent for Art program.

3. Utility Work:

Surveying and investigation of existing private and public utilities.

Protection and maintenance of utilities to remain.

All necessary or required utility services for the Facility, including potential street work.
Restoration of DEP sewer manhole currently temporary capped to sidewalk grade.
Removal of the High Voltage Oil-O-Static (OOS) Line. Con Ed has decommissioned the
0O0S; however, oil residual still remains in the line which will need to be drained prior to
removal.

4, Structures:

Construction of a new Facility
Connections to Courthouse

5. Mechanical, Electrical, Plumbing, Drainage:

Mechanical, electrical, fire alarm, fire protection and plumbing for the Facility with
required redundancy in accordance with the RFP Scope of Work and in compliance with
the requirements of applicable regulatory agencies and agencies having jurisdiction.
Emergency Power backup and standby systems.

Exterior connection to emergency water supply or installation of water tanks, as
required.

Permanent Facility site drainage.

Steam connection from Courthouse for new Facility.

MEP infrastructure work for the commercial space.

6. Conveyances:

Vertical transportation for the Facility.

Request for Qualification C-3
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9.

Systems:

Security

Fire Protection

Life Safety

Building Monitoring System (BMS)
Telecommunications and IT
Building Asset Management

Site Design:

Public plaza design, including covered pedestrian walkway.
Construction Transportation Monitoring Plan.
Repair/restoration and installation of road and sidewalks.
Provision of landscaping.

Furniture, Fixtures and Equipment

10. Agencies Having Jurisdiction Engagement:

Obtain design approval, permits, and other relevant approvals from agencies including
but not limited to the NYC Public Design Commission, New York State Commission of
Correction, NYC Department of Buildings, NYC Fire Department, and Metropolitan
Transit Authority

Coordinate with DDC and Sponsor Agencies to manage operational issues that arise
with agencies including but not limited to the New York Police Department and Office of
Court Administration

11. USGBC:

A minimum of LEED Gold Certification (the City will have an independent commissioning
agent). All LEED required documentation must be submitted by the Design-Builder.

Anticipated Work to Be Performed By Others

c-4

Relocation of people in custody from the existing Manhattan Detention Complex and
demolition of the same will be performed by others.

Decoupling and re-routing of shared building services between the existing Manhattan
Detention Complex and existing Courthouse, including the dismantling of temporary
connections and the design and construction of permanent service connections for the
courthouse, will be performed by others except the steam line.

Swing space for criminal justice operations (interim sally port and similar for facilitating
court appearances) constructed under a prior contract will be protected and maintained
by the Design-Builder.

Relocation of utilities outside the work limits of the site and fit-out of the community
space(s) and commercial space(s) will be performed by others.

Request for Qualification
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Preliminary Project Schedule, Preliminary Budget, And Proposal Stipend for the
Manhattan Facility

e Preliminary Project Schedule for the Manhattan Facility

DDC anticipates that a notice to proceed (NTP) will be issued to the Design-Builder in or
around February 2025.

e Preliminary Budget for the Manhattan Facility

Approximately $3B

C-6 Request for Qualification
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NYC BBJ Program

Appendix D: Format and Organization for Statement of Qualifications

RFQ Response Table of Contents

Tab | Category Page Limitation

0 Fundamental Qualifications Up To 18 Pages Total
Cover Letter 2 pages
Acknowledgment of Addenda Form (Appendix E-12) 1 page*
Equal Opportunity Employer Statement 1 page
Statement of Comp]iance with the filing of Construction Employment Report in 1 page
PASSPort (Appendix E-1)
Doing Business Data Form (Appendix E-2) As Required**
Iran Divestment Act Form (Appendix E-3) 1 page
Letter from Surety 1 page
Legal Structure 1 page***
Teaming Agreement 1 page***
Safety Questionnaire (Appendix E-4) 1 page
Financial Questionnaire (Appendix E-5) 5 pages
Conflicts of Interest 1 page

1 Project Past Performance/Experience Up To 23 Pages Total
Project Profile Forms (each project limited to 3 pages) (Appendix E-6) 15 pages
Vendor Evaluation Forms (Appendix E-7) 5 pages
Prior Experience Working Together Form (Appendix E-8) 1 page
Project Relevancy Form (Appendix E-9) 2 pages

2 Design-Build Team Key Personnel Resumes Up To 20 Pages Total
Team Introduction and Organization Chart 2 pages
Design-Build Project Executive (Appendix E-10) 1 page
Design Lead (Appendix E-10) 1 page
Designer of Record (Appendix E-10) 1 page
Design-Build Project Manager (Appendix E-10) 1 page
Design Integrator (Appendix E-10) 1 page
Chief Estimator (Appendix E-10) 1 page
Project Scheduler (Appendix E-10) 1 page
Detention Specialist (Appendix E-10) 1 page
Structural Engineer (Appendix E-10) 1 page
MEP Engineer (Appendix E-10) 1 page
Design-Build Construction Manager (Appendix E-10) 1 page
Design-Build Safety Officer (Appendix E-10) 1 page
Design-Build QA & QC Project Manager (Appendix E-10) 1 page

Request for Qualification
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Resume Compliance Matrix (Appendix E-11) 4 pages

3 Design and Construction Excellence and DB Management Approach Up To 13 Pages
Design and Construction Excellence 4 pages
Design-Build Management Approach 5 pages
M/WBE Approach 2 pages
Quality Assurance and Quality Control for Design and Construction 1 page
Design and Construction Scheduling 1 page

* page limit does not include attached copies of each Addenda cover page signed by the Proposer.
** Doing Business Data Form must be submitted as a separate file and must not be included in the body of the SOQ file.

*** page limit applies to the description of the Proposer’s legal or teaming structure and does not include any copies of
executed agreements, letters of intent, or teaming agreements, as required by the RFQ.

D-2 Request for Qualification
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e Appendix E-1: Construction Employment Report

e Appendix E-2: Doing Business Data Form

e Appendix E-3: Iran Divestment Act

e Appendix E-4: Safety Questionnaire

e Appendix E-5: Financial Questionnaire

e Appendix E-6: Project Profile Form

e Appendix E-7: Vendor Evaluation Form

e Appendix E-8: Prior Experience Working Together Form
e Appendix E-9: Project Relevancy Form

e Appendix E-10: Resume Form

e Appendix E-11: Resume Compliance Matrix

e Appendix E-12: Acknowledgement of Addenda Form
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How to complete the Construction Employment Report

The Construction Employment Report and Instructions on how to complete the report can be
obtained at the following Link:

https://www.nyc.gov/site/sbs/businesses/contract-compliance.page

Where to submit the Construction Employment Report:

The Construction Employment Report must be uploaded to the EEO section of the proposer’s
PASSPort Vendor Profile.

Instructions on how to upload the Construction employment report can be found at the link below:

https://www.nyc.gov/assets/mocs/downloads/PASSPort/learning-to-use-
passport/User Manual Vendors Account Management.pdf

Paper copies are not required and will not be accepted. A statement that this step has
been completed must be included with the SOQ submission. The form must be uploaded
to PASSPort no later than the SOQ Due Date.

Request for Qualification E-1-1
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NYGC ... Doing Business Data Form

To be completed by the City agency prior to distribution Agency. Transaction ID.
Check One Transaction Type (check one)
O Proposal O Award O Concession O Economic Development Agreement O Franchise 0O Grant O Pension Investment Contract O Contract

Any entity receiving, applying for or proposing on an award or agreement must complete a Doing Business Data Form (see Q&A sheet for more information). Please
either type responses directly into this fillable form or print answers by hand in black ink, and be sure to fill out the certification box on the last page. Submission of a
complete and accurate form is required for a proposal to be considered responsive or for any entity to receive an award or enter into an agreement.

This Data Form requires information to be provided on principal officers, owners and senior managers. The name, employer and title of each person identified on the
Data Form will be included in a public database of people who do business with the City of New York, as will the organizations that own 10% or more of the enitity. No
other information reported on this form will be disclosed to the public. This Data Form is not related to the City's PASSPort registration or VENDEX requirements.

Please return the completed Data Form to the City office that supplied it. Please contact the Doing Business Accountability Project at
DoingBusiness@mocs.nyc.gov or 212-788-8104 with any questions regarding this Data Form. Thank you for your cooperation.

Entity Information If you are completing this form by hand, please print clearly.

Entity EIN/TIN Entity Name
Filing Status (Select One)
NEW: Data Forms submitted now must include the O Entity has never completed a Doing Business Data Form. Fill out the entire form.

listing of organizations, as well as individuals, with 10%
or more ownership of the entity. Until such certification
of ownership is submitted through a change, new or

O Change from previous Data Form dated . Fill out only those sections that have
changed, and indicate the name of the persons who no longer hold positions with the entity.

update form, a no change form will not be accepted. O No Change from previous DataFormdated . Skip to the bottom of the last page.
Entity is a Non-Profit O Yes O No
Entity Type [ Corporation (any type) [ Joint Venture DO LLC O Partnership (any type) [ Sole Proprietor [0 Other (specify)
Address
City State Zip
Phone E-mail

Provide your e-mail address in order to receive notices regarding this form by e-mail.

Principal Officers

Please fill in the required identification information for each officer listed below. If the entity has no such officer or its equivalent, please check "This position does not
exist." If the entity is filing a Change Form and the person listed is replacing someone who was previously disclosed, please check "This person replaced..." and fill in the
name of the person being replaced so his/her name can be removed from the Doing Business Database, and indicate the date that the change became effective.

Chief Executive Officer (CEO) or equivalent officer O This position does not exist
The highest ranking officer or manager, such as the President, Executive Director, Sole Proprietor or Chairperson of the Board.

First Name MI__ Last Birth Date (mm/dd/yy)

Office Title Employer (if not employed by entity)

Home Address

O This person replaced former CEO on date

Chief Financial Officer (CFO) or equivalent officer O This position does not exist
The highest ranking financial officer, such as the Tr Comp Financial Director or VP for Finance.

First Name MI__ Last Birth Date (mm/dd/yy)

Office Title Employer (if not employed by entity)

Home Address

O This person replaced former CFO on date

Chief Operating Officer (COO) or equivalent officer 0O This position does not exist

The highest ranking operational officer, such as the Chief Planning Officer, Director of Op 1 or VP for Op:

First Name MI__ Last Birth Date (mm/dd/yy)

Office Title Employer (if not employed by entity)

Home Address

O This person replaced former COO on date

1/2018 For information or assistance, please contact the Doing Business Accountability Project at DoingBusiness@mocs.nyc.gov or 212-788-8104.
Request for Qualification E-2-1
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Principal Owners

Please fill in the required identification information for all individuals or organizations that, through stock shares, partnership agreements or other means, own or control
10% or more of the entity. If no individual or organization owners exist, please check the appropriate box to indicate why and skip to the Senior Managers section.

If the entity is owned by other companies that control 10% or more of the entity, those companies must be listed. If an owner was identified on the previous page,

fill in his/her name and write "See above." If the entity is filing a Change Form, list any individuals or organizations that are no longer owners at the bottom of this section.
If more space is needed, attach additional pages labeled "Additional Owners."

There are no owners listed because (select one):
O The entity is not-for-profit O The entity is an individual O No individual or organization owns 10% or more of the entity

Other (explain)

Individual Owners (who own or control 10% or more of the entity)

First Name MI___ Last Birth Date (mm/dd/yy)

Office Title Employer (if not employed by entity)

Home Address

First Name MI___ Last Birth Date (mm/dd/yy)

Office Title Employer (if not employed by entity)

Home Address

Organization Owners (that own or control 10% or more of the entity)

Organization Name

Organization Name

Organization Name

Remove the following previously-reported Principal Owners

Name Removal Date
Name Removal Date
Name Removal Date

Senior Managers

Please fill in the required identification information for all senior managers who oversee any of the entity's relevant transactions with the City (e.g., contract managers if
this form is for a contract award/proposal, grant managers if for a grant, etc.). Senior managers include anyone who, either by title or duties, has substantial discretion
and high-level oversight regarding the solicitation, letting or administration of any transaction with the City. At least one senior manager must be listed, or the Data Form
will be considered incomplete. If a senior manager has been identified on a previous page, fill in his/her name and write "See above." If the entity is filing a Change Form,
list individuals who are no longer senior managers at the bottom of this section. If more space is needed, attach additional pages labeled "Additional Senior Managers."

Senior Managers

First Name MI__ Last Birth Date (mm/dd/yy)
Office Title Employer (if not employed by entity)

Home Address

First Name MI___ Last Birth Date (mm/dd/yy)
Office Title Employer (if not employed by entity)

Home Address

First Name MI___ Last Birth Date (mm/dd/yy)

Office Title Employer (if not employed by entity)

Home Address

Remove the following previously-reported Senior Managers

Name removal date
Name removal date
Certification
| certify that the information submitted on these two pages and _____ additional pages is accurate and complete. | understand that willful or fraudulent submission of a
materially false statement may result in the entity being found non-responsible and therefore denied future City awards.
Name Title
Entity Name Work Phone #
Signature Date
Please return this form to the City agency that supplied it to you, not to the Doing Business Accountability Project. Standard Form
E-2-2 Request for Qualification
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Iran Divestment Act Compliance Rider

For New York City Contractors

The Iran Divestment Act of 2012, effective as of April 12, 2012, is codified at State Finance Law
(“SFL”) §165-a and General Municipal Law (“GML”) §103-g. The Iran Divestment Act, with certain
exceptions, prohibits municipalities, including the City, from entering into contracts with persons
engaged in investment activities in the energy sector of Iran. Pursuant to the terms set forth in
SFL 8165-a and GML 8103-g, a person engages in investment activities in the energy sector of
Iran if:

(a) The person provides goods or services of twenty million dollars or more in the energy
sector of Iran, including a person that provides oil or liquefied natural gas tankers, or
products used to construct or maintain pipelines used to transport oil or liquefied natural
gas, for the energy sector of Iran; or

(b) The person is a financial institution that extends twenty million dollars or more in credit to
another person, for forty-five days or more, if that person will use the credit to provide
goods or services in the energy sector in Iran and is identified on a list created pursuant
to paragraph (b) of subdivision three of Section 165-a of the State Finance Law and
maintained by the Commissioner of the Office of General Services.

A bid or proposal shall not be considered for award, nor shall any award be made where the
bidder or proposer fails to submit a signed and verified bidder’s certification.

Each bidder or proposer must certify that it is not on the list of entities engaged in investment
activities in Iran created pursuant to paragraph (b) of subdivision 3 of Section 165-a of the State
Finance Law. In any case where the bidder or proposer cannot certify that they are not on such
list, the bidder or proposer shall so state and shall furnish with the bid or proposal a signed
statement which sets forth in detail the reasons why such statement cannot be made. The City of
New York may award a bid to a bidder who cannot make the certification on a case-by-case basis
if:

(a) The investment activities in Iran were made before the effective date of this section (i.e.,
April 12, 2012), the investment activities in Iran have not been expanded or renewed after
the effective date of this section and the person has adopted, publicized, and is
implementing a formal plan to cease the investment activities in Iran and to refrain from
engaging in any new investments in Iran: or

(b) The City makes a determination that the goods or services are necessary for the City to
perform its functions and that, absent such an exemption, the City would be unable to
obtain the goods or services for which the contract is offered. Such determination shall
be made in writing and shall be a public document.

Request for Qualification E-3-1
CONFIDENTIAL — DO NOT DISTRIBUTE



Appendix E-3: Iran Divestment Act NYC BBJ Program

BIDDER’S CERTIFICATION OF COMPLIANCE WITH
IRAN DIVESTMENT ACT

Pursuant to General Municipal Law Section 103-g, which generally prohibits the City from entering
into contracts with persons engaged in investment activities in the energy sector of Iran, the
bidder/proposer submits the following certification:

[Please Check One]
BIDDER’S CERTIFICATION

] By submission of this bid or proposal, each bidder/proposer and each person signing on
behalf of any bidder/proposer certifies, and in the case of a joint bid each party thereto
certifies as to its own organization, under penalty of perjury, that to the best of its
knowledge and belief, that each bidder/proposer is not on the list created pursuant to
paragraph (b) of subdivision 3 of Section 165-a of the State Finance Law.

] I am unable to certify that my name and the name of the bidder/proposer does not appear
on the list created pursuant to paragraph (b) of subdivision 3 of Section 165-A of the State
Finance Law. | have attached a signed statement setting forth in detail why | cannot so
certify.

SIGNATURE

PRINTED NAME

TITLE
Sworn to before me this
day of , 20
Notary Public Date
Page 2 of 2
E-3-2 Request for Qualification
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SAFETY QUESTIONNAIRE

Attachments and explanations provided on a separate page, as requested in the questions below
shall not be counted against Proposer’s page count limit.

1 Has Federal OSHA or OSH cited and assessed penalties against the entity or any of its affiliates
for any “serious,” “willful” or “repeat” violations of its safety or health regulations in the past five (5)
years?

L] Yes ] No

If “yes,” on separate page describe the citations, state the case number, the party against whom
the citation was made, date of citation, nature of the violation, project on which the citation was
issued, owner of project, and the amount of penalty paid, if any.

2  Does the entity have an injury prevention program instituted pursuant to Occupational Safety and
Health requirements? (A “No” answer is grounds for disqualification. There is no other or separate
scoring of this answer.)

L] yes [ No

3 At what frequency does the entity require documented safety meetings to be held
for construction employees and field supervisors during the course of a project?
Weekly [ ] Monthly [ ]  Other []

If other, please describe:
4 List the entity’s Experience Modification Rate (EMR) (New York workers’ compensation insurance)
for each of the past three (3) premium years:
(NOTE: An Experience Modification Rate is issued to your firm annually by your
workers’ compensation insurance carrier.)
2022:
2021:
2020:
If your EMR for any of these three (3) years is 1.00 or higher you must attach a one (1) page
explanation.

5  List the entity’s Total Recordable Case Incident Rate (TCIR):

2022:

2021:

2020:

If your TCIR for any of these three (3) years is 3.00 or higher, you must attach a one (1) page
explanation.

6 List the entity’s Days Away, Restricted or Transfer Case Incident Rate (DART):

2022:
2021:
2020:
If your DART for any of these three (3) years is 1.7 or higher, you must attach a one (1) page
explanation.
Request for Qualification E-4-1
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Financial Questionnaire

Attachments and explanations provided on a separate page, as requested in the questions
below, shall not be counted against Proposer’s page count limit.

Provide the following information about the Proposer:
1. Name of Proposer:
2. Date of formation:
3. State of formation:
4. Number of employees?

5. If a corporation, provide the following:

Provide information for each officer of the corporation.

. Years with %
Position Name .
Co. Ownership
CEO
President
Secretary
Treasurer/CFO

Other (Title)

Other (Title)

Other (Title)

Other (Title)

6. If an individual doing business as a sole proprietorship, please complete the following:

Years

Owner as
Owner

Request for Qualification E-5-1
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7.

If a joint venture, partnership, limited liability company (“LLC”), or other association,
provide the following for each member of the joint venture, each partner, each
member or manager of the LLC, or other association member. (Attach additional
pages if necessary)

Years with Joint

o Venture/ %
Name OfEl:]‘tdit'V'dual Or Principal Contact Position Partnership/ Ownership
y LLC/Other Interest
Association

8. Has there been any change in ownership during the last three years?

E-5-2

(NOTE: A corporation whose shares are publicly traded is not required to
answer this question with regard to public trades.)

L] ves [] No

If “yes”, please explain on a separate page.

Is the entity a subsidiary, parent, holding company or affiliate of another firm?

(NOTE: Include information about other firms if one firm owns 50 percent or
more of another, or if an owner, partner, or officer of your firm holds a similar
position in another firm.)

L] ves [] No

If “yes”, explain on a separate page.
State gross revenue for each of the last three years (must exceed $500M per year for
each of the past 3 years):

2022: $
2021: $

2020: $

Request for Qualification
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10. Is the entity or any of its affiliates currently the debtor in a bankruptcy case?

[1 vyes [ No
If “yes,” indicate the case number, bankruptcy court, and the date on which the petition
was filed.
Case Number Bankruptcy Court Date Filed

11. Was the entity or any of its affiliates in bankruptcy at any time during the last five
years? (This question refers only to a bankruptcy action that was not described in
answer to question A-2, above).

L] Yes [] No

If “yes,” indicate the case number, bankruptcy court, and the date on which the
petition was filed.

Case Number Bankruptcy Court Date Filed

12. In the last five years has any insurance carrier, for any form of insurance, refused to
renew an insurance policy due to non-payment or contractor losses?

L] ves [] No

If “yes,” on a separate page provide the name of the insured, name the
insurance carrier, the form of insurance, and the year of the refusal.

Please provide annual audited financial reports for each of the past 3 years for the
Design Builder and its Major Participants. Include the most recent Form 10-K and Form
10-Q filed with the Securities and Exchange Commission (SEC). If any of the parties
identified above are not regulated by the SEC, then provide their most recent quarterly
audited financial report.

Request for Qualification E-5-3
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HISTORY OF PERFORMANCE (PAST PERFORMANCE)

1.

3.

E-5-4

Has the entity or any of its affiliates ever been terminated for default on a construction
contract?

[ Yes [] No

If “yes,” explain on a separate page.

In the last five years has the entity or any of its affiliates been debarred, disqualified,
removed, or otherwise prevented from bidding on, or completing, any government
agency or public works project for any reason?

[]ves U No

If “yes,” explain on a separate page. State the name of the organization debarred,
the year of the event, the owner of the project, and the basis for the action.

(NOTE: The following two questions (Questions 16 and 17) refer only to disputes
between the entity and project owners. Do not include information about disputes with
suppliers, other contractors, or subcontractors. Do not include information about “pass-
throug)h” disputes in which the actual dispute is between a subcontractor and a project
owner

16. In the past five years has any claim in excess of $50,000 been filed or made in court
or arbitration against the entity or any of its affiliates concerning their work on a
construction project?

[]ves 0L No

If “yes,” on a separate page identify the claim(s) by providing the project name,
date of the claim, name of the claimant, the name of the entity the claim was filed
against, a brief description of the nature of the claim, the court and case number,
and a brief description of the status of the claim (pending or, if resolved, a brief
description of the resolution).

In the past five years has the entity or any of its affiliates made any claim in excess of
$50,000 against a project owner concerning work on a project or payment for a
contract and filed, or made that claim in court or arbitration?

[ Yes [] No

If “yes,” on a separate page identify the claim by providing the name of claimant, the
project name, date of the claim, name of the entity (or entities) against whom the
claim was filed, a brief description of the nature of the claim, the court and case
number, and a brief description of the status of the claim (pending, or if resolved, a
brief description of the resolution).

Request for Qualification
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4. Has the entity or any of its affiliates (or any manager of an affiliate if the affiliate is not
a person) ever been found liable in a civil suit or found guilty in a criminal action for
making any false claim or material misrepresentation to any public entity?

[1ves L[ No

If “yes,” explain on a separate page, including identifying who was found liable or guilty,
the court and case number, the name of the public entity, the civil or criminal verdict,

the date and the basis for the finding.
5. Has there been more than one occasion during the last five years in which the entity or
any of its affiliates was required to pay either back wages or penalties for failure to
comply with the State’s prevailing wage laws?

L] Yes [] No

If “yes,” attach a separate page, describing the violator, nature of each violation, name

of the project, date of its completion, the public agency for which it was constructed,

the number of employees who were initially underpaid and the amount of back wages

and penalties that were assessed.

6. During the last five years, has there been an occasion in which the entity or any of its
affiliates have been penalized or required to pay back wages for failure to comply with

the Federal Davis- Bacon prevailing wage requirements?

L1 Yes 1 No
If “yes,” attach a separate page, describing the violator, nature of each violation, name
of the project, date of its completion, the public agency for which it was constructed,;
the number of employees who were initially underpaid and the amount of back wages

and penalties that were assessed.

E-5-5
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NYC BBJ Program Appendix E-6: Project Profile Form

| [Use same form for all projects]*** Name of Proposer:

General Information: Project Number*:
Project Name, Location and Size:

Original Contract Amount: Original Completion Date:

Final Construction Cost**: Actual Completion Date**:

Reason for Difference if more Type of Facility:
than 10%,

Proposer’s Role: (Prime, Joint Venture, LLC, Integrated DB, Sub):
Builder (Name):

Designer of Record (Name):

Project Delivery Method & RFP Type:

Private Negotiated Construction Manager At Risk
Design-Build w/out Bridging Docs Design-Build with Bridging Docs
Design-Bid-Build Other
What type of RFP documents were used for this project?
Performance Requirements Describe any Awards this project received:
Prescriptive Specifications
Bridging Drawings and Specifications

Past Performance Reference: The City of New York reserves the right to contact this organization
or person and conduct a telephone interview for references. Confirm this reference is available.
Organization:
Contact Person Title:
Telephone:

Email:

Address:

City, State, Zip:
Self-Performance
Percentage of work self-performed:
Detailed description of work self-performed:

Describe any work you subcontracted to others:

List Key DB Team Members (firm and / or individual) that were critical to this project that are also proposed for
the Project.

* To match Project Number shown in Appendix E-7
** For projects currently under construction, provide the estimated final construction cost and completion date
***Jse of this form without modification is mandatory

Request for Qualification E-6-1
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Appendix E-6: Project Profile Form NYC BBJ Program

Provide a general description of the project, including only the project attributes directly applicable to Tab 1
Evaluation Criteria, including a brief description of the DB Team’s collaborative approach to Design-Build,
including: (a) interactions within the DB Team and with the client during design; and (b) the role and interaction
between the design team and the construction team during design and construction of the projects. Images
may be included; however no additional pages will be allocated for images.

E-6-2 Request for Qualification
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NYC BBJ Program

Vendor Evaluation

Appendix E-7: Vendor Evaluation Form

Project Mame:

fContracior - Constructian Manageyr - Buloar)

{Project Manager) [Superimandent)

{Consullant - Degigner)

(Project Manager)

gency)

This evaluation is of the: [ Contractor

Agency Canlac)

[ cConsultant [ Design-Builder  []Other:

Plzase rate each of the critena on a scale of 1 to 10, with 10 representing that you were very salisfied/in complete agreemant with
the statement and 1 representing that you were very unsatisfied/in disagreement with the statement. Flease rate each of the criteria
o the best of your knowledge. |f you do not have sufficient knowledge in a particular area or it is not applicable, leave it blank.

WO EVALUATION CRITERIA UNIT RATING
1 Ability to manage the project cost (minimize change orders) (1=10)
2 Ability to maintain project schedule (complete en-time or early) (110}
3 Cruality of workmanship (1=10)
4 Professionalism and ability to manage (includes responses and prompt (1-10)
payment to suppliers and subcontractors)
5 Close-out process (no punch list upon tumover, warranties, operating and {1-10)
mamntenance manuals, etc. submitted promptly)
5] Communication, explanation of risk, and documentation (1-10)
7 Ability to follow the State's andfor Agency's rules, regulations, and (1-10)
requirements (housekeeping, safety, etc.)
Owerall customer satisfaction and comfort level in hiring the vendar again
& {1-10)
based on performance
[Prirded Evatuatar Mavie) [Evalyalor Signalie) [Dale)
(Teephone Number) (Ermai Addrass)
[Pasiion Tiks) [Agancy Finm Name)
Comments:

Request for Qualification
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NYC BBJ Program Appendix E-8: Prior Experience Working Together Form

INSTRUCTIONS: For each of the up to 5 projects identified on the Project Profile Forms and
listed in the matrix below, indicate the proposed Key Personnel who participated in each project.
Clearly indicate project number corresponding to the Project Profile Forms.

Project 1
Project 2
Project 3
Project 4
Project 5

Design-Build Project Executive

Design Lead (Individual)

Designer of Record (Individual)

Design-Build Project Manager

Design Integrator

Chief Estimator

Project Scheduler

Detention Specialist

Structural Engineer

MEP Engineer

Design-Build Construction Manager

Design-Build Safety Officer

Design-Build QA & QC Project Manager

Request for Qualification E-8-1
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NYC BBJ Program Appendix E-9: Project Relevancy Form

c c c c c
2 2 2 2 2
Project Relevancy O @) O O O
c c c c c
= = = 2 2
g g g g g
:', o t‘, o f"_, o E o 2 o
o - o - o - o - o -
() - () - (5] - (3] - () -
o= | =2 |g=2| o= | o=
o - o - o - o - a -
Year Completed or, if currently under construction,
expected to be completed
Attribute (examples)
Mixed-use urban, High-Rise construction (greater than
10 stories), which may include, without limitation,
dormitory, and short or long-term rooming/hotel
facilities
Contract value of $100 Million or more
Design-Build Project
Design-Bid-Build Project
Project Demonstrating Ability to Minimize Construction
Impacts on Surrounding Community
DBIA Best Practices
Award-Winning Project (ENR, DBIA, or Similar)
Secure facility, demonstrating innovative and modern
design
Complex mission critical institutional facility
Interface with multiple stakeholders, including the
community and regulatory agencies and/or significant
third parties operating in and around the applicable
project’s site
Environmental sustainability with durable and
innovative construction and LEED Gold rating
Contract Form (GMP, Lump Sum, etc.)
Request for Qualification E-9-1
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NYC BBJ Program

RESUME FORM

Appendix E-10: Resume Form

Position/Assignment for the Project:

Firm Name: Years of Experience
Name: This Firm:

Title: Other Firms:
Degree: Specialization:

Year Earned: Registration:

Request for Qualification
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NYC BBJ Program

Appendix E-11: Resume Compliance Matrix:

Request for Qualification

CONFIDENTIAL — DO NOT DISTRIBUTE
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(0]
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Q
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@D
> | Designated Design-Build Professional
X | Experience on Relevant Projects ’Q
=
S | Design Experience (Insert Years) 2
=
& | Construction Experience (Insert Years) ?
@ | Design-Build Experience (Insert Years)
& | Design or Construction Experience (Insert Years), including on a Design-Build Project
) ) - w5
> 1 Authorized to Contractually Bind Company g S £ a
sRe3
&1 | Percentage Dedicated to Project
><|Degree in Related Field ¥
2]
N . . . a
S [Experience in Design (Insert Years) '3_
D
. . o . - . )
> IDemonstrated project and design excellence in innovative building design o
><INew York Licensed Architect -
@
S| Experience with Relevant Projects (Insert Years) %
>
[¢)
> 1 Experience Designing Secure Facilities or High-Rise Structures =}
Pyl
> 1 Experience Serving as Architect-Of-Record on a Design-Build Project g
S
> IDemonstrated project and design excellence in innovative building design
> ] Degree in Construction Management, Construction Science, Eng or Arch = g
T w
L = o
3| Experience in Construction and Construction Mgmt. with Relevant Projects (Insert Years) é TOD 3
o 2P
> | Satisfactory Experience to Control Design and Construction a
> 1 Degree in Construction Management, Construction Science, Eng or Arch =
= O
®
& | Experience in Design, Const and Const Management with Relevant Projects (Insert Years) % %
5 5
> 1 Experience on a large Design-Build Project
> Degree in Construction Management, Construction Science, Eng or Arch (_:—?
D
& | Experience in Design, Const and Const Management with Relevant Projects (Insert Years) m
g.
> | Experience on a large Design-Build Project g
>< | Degree in Construction Management, Construction Science, Eng or Arch ”
iy
& | Experience in Design, Const and Const Management with Relevant Projects (Insert Years) 3 %
c
& Q
> | Experience on a large Design-Build Project
> 1 Degree in Construction Management, Construction Science or Architecture/Engineering -%) g
o @
= 3
. . . . . L =
&S| Experience in planning and design of detention facilities (Insert years) @ 9
Experience in planning or design of medical and mental health facilities or programs.
> | Experience with innovative and modern facilities
E-11-1
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>[I New York Professional Engineer License

%)
— | Experience in construction and/or construction management projects with relevant ﬁ
<l experience (Insert years) 5
>< | Experience in administration of City, Municipal or Federal projects 3
g.
> Ability to manage, control, administer, and execute the integrated design and construction e
operations, safety, quality control program and subcontracts
>[I New York Professional Engineer License
<
& | Experience in Design, Const and Const Management with Relevant Projects (Insert Years) %
5
> | Experience in administration of City, Municipal or Federal projects Q,
=}
D
D

Experience designing MEP systems for a high-rise building, and medium/low voltage
systems is required.

X | Degree in Construction Management, Construction Science, Eng, or Arch

5| Experience in Const and Const Management with Relevant Projects (Insert Years)

X | Experience in Administration of City, Municipal, or Federal Projects

Ability to effectively manage, control, administer and execute integrated design and

Jabeury uononnsuo)d
piing-ubisaqg

x construction operations, safety, quality control program and subcontracts
X ] Licensed NYC DOB Site Safety Manager with a Bachelor’s degree or higher g
| Safety work experience in similar projects (Insert Years) o L:%
= c
X | CSP or CIH certification a §
Q
X | Ability to maintain site wide health and safety of workers and surrounding community E:

> Degree in Construction Management, Construction Science or Architecture/Engineering or 5
equivalent experience _0'9 3

25

~ | Experience in design, construction, and construction management of similar projects (Insert - <
©lvears) sc
S QO

8 >

% Ability to maintain overall Quality Assurance and Quality Control for design and construction o &
of the Project ’g
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Appendix E-12: Acknowledgement of Addendum Form NYC BBJ Program

Acknowledgement of Addenda

TITLE OF THE REQUEST FOR QUALIFICATIONS:
[REQUEST FOR QUALIFICATIONS FOR THE MANHATTAN FACILITY (BBJ-MFAC)
A PROJECT OF THE NEW YORK CITY DESIGN-BUILD BOROUGH-BASED JAILS

Instructions: The submitting firm is to complete Part | or Part Il of this form (CHECK ONE), whichever
is applicable, and sign and date this form. This form serves as the submitter’s acknowledgement of
the receipt of Addenda to this Request for Qualifications (RFQ) which may have been issued by the
Agency prior to the Statement of Qualifications Due Date and Time.

OPart |

Listed below are the dates of issue for each Addendum received in connection with this RFQ.

Addendum # 1 dated
Addendum # 2 dated
Addendum # 3 dated
Addendum # 4 dated
Addendum # 5 dated
Addendum # 6 dated
Addendum # 7 dated
Addendum # 8 dated
Addendum # 9 dated
Addendum #10 dated

All addenda must be signed and included behind this attachment.

CPart I

No Addendum was received in connection with this RFQ.

Submitting Firm Name:

E-12-1 Request for Qualification
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NYC BBJ Program Appendix E-12: Acknowledgement of Addendum Form

Submitting firm’s Authorized Representative:

Name:

Title:

Signature:

Date:

Request for Qualification E-12-2
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NYC BBJ Program Appendix F: Draft Request for Proposal Information

Draft Request For Proposal Information

1. Notice

Information provided in this section is provided for informational purposes and understanding only.
These documents may be revised prior to the issuance of the RFP solicitation. Clarifications and
guestions will NOT be addressed concerning these documents until after the start of the RFP
process.

2. RFP - Draft Procurement Schedule

DDC intends to conduct the RFP process for the Project based upon the schedule identified
below. This schedule is an estimate only and is subject to change. The final solicitation schedule
for the Project will be provided to the Shortlisted Proposers for the Project when the RFP is issued.

Manhattan Facility
Issue RFP 1st Quarter 2024

Collaborative Dialog Meetings and Site Visits TBD
Final RFP 34 Quarter 2024
Proposals Due 34 Quarter 2024

Notification of Selection of Best Value Proposal | 4" Quarter 2024

Design-Build Agreement Award 4t Quarter 2024

3. RFP - Preliminary Information

Complete RFP documents will be provided to the Shortlisted Proposers. Below is a summary of
information to be expected during the RFP process. As part of the RFP, Indicative Documents
will include vignette and narratives, as well as schematic drawings, to assist the Proposers to
understand program requirements, adjacencies, approximate area requirements, and one
possible approach to addressing technical concerns as related to architecture, structure, and
mechanical/electrical/plumbing building systems. While the indicative documents show one
possible solution, the DB Teams are encouraged to bring additional creativity and innovation to
the program by developing their own solution that addresses the Project Requirements described
in the RFP.

DDC will provide an overall budgeted project cost for the Facility which can be utilized by the
Proposers to form the basis for their Initial Target Price and pricing assumptions.

Proposers will be required to submit the following:

(@) A Technical Proposal demonstrating the Proposer’s understanding of the
Project, approach to providing design solutions, approach to managing and
implementing the project, and team quality and strength to accomplish the
Project.

(b) A Price Proposal consisting of two parts:

Request for Qualification F-1
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Appendix F: Draft Request for Proposal Information NYC BBJ Program

(i) A fixed-price lump sum for Phase 1 - Design and Enabling Work that will
enable the Proposer to analyze and develop designs in order to prepare an
Initial Target Price

(i) An Initial Target Price — Confirmation that the initial Project Concept can be
completed at or below the budgeted project cost provided by DDC.

At the end of the RFP process, DDC team will evaluate each Proposer’s technical proposal and
Price Proposal, determine the apparent best value Proposal for the Facility and enter into a GMP
Design-Build Agreement for the Facility as included in the Appendix H (Form of Design Build
Agreement).

4. RFP -Table of Contents for The Solicitation

DDC anticipates that design criteria will be organized according to Construction Specifications
Institute (CSI) Uniformat, employing Preferred, Allowed, and Do Not Use elements.

(a) Scope of Work - The Scope of Work will be a key part of the RFP and will include the
following information: Program — The program will describe the needed spaces within the
facility, required adjacencies, and expected populations. Information will be provided
about the program objective, site, aesthetic requirements, desired innovation, and iterative
design. It is the intent of the City to allow the Design-Builder the opportunity to innovate,
and creatively solve the programming challenges to design and construct the Facility.

(b) Performance Specifications: DDC anticipates that the RFP will primarily utilize narrative
performance specifications.

(c) Each of the following sections list some, but not all, of the requirements for design and
construction after award. The intent of this information is to provide basis descriptions for
each section. Full documents will be provided to the Shortlisted Proposers for the Project.

() Design After Award - Design after award will address the following
requirements: Design Quality Control Plan, partnering & project progress,
fast tracking design and construction, interim design submittals, over-the-
shoulder progress reviews, final design submissions, design submittals,
design and code checklists, acceptance and release for construction,
record drawings, interior design agency review, design agency review, and
fire and life safety code review.

(i) Quality Control System (QCS) - QCS Software, users guide, training,
database and database maintenance, quality control, submittal
management, monthly coordination meetings and notifications of non-
compliance.

(iii) Project Schedule - Basis for payment and cost loading, detailed schedule
requirements, submission requirements, period schedule meetings,
requests for time extensions, directed changes, progress meetings.

(iv) Submittal Procedures - Submittal classifications, approving and
disapproving submittals, City approved submittals, for information only
submittals, withholding payments, control of submittals, and submittal
procedures.

F-2 Request for Qualification
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(v) Design-Builder Quality Control - General requirements of the Quality
Control Plan, coordination meetings, quality control organization,
submittals and deliverables, tests, complete inspections, and notification of
non-compliance.

(vi) Temporary Construction Facilities - Availability and use of utility services,
bulletin board, Project sign and safety sign, protection and maintenance of
traffic, maintenance of construction site, and contractor provided City field
office.

(vii)Closeout Submittals - Required closeout submittals, Project record
documents, equipment data, construction warranty management,
mechanical testing, adjusting, balancing, and commissioning, operation,
and maintenance manuals, red zone meeting, property asset management
database, and final cleaning.

5. RFP Overview

(@) RFP Participation — During the RFP process, the Shortlisted Proposers will then

participate in an RFP process during which the Shortlisted Proposers will (1) analyze and
develop limited design concepts in order to express their understanding of the design
criteria and to assist in preparation of an Initial Target Price for the Facility, (2) review and
comment on DDC form of GMP Design-Build Agreement and (3) submit a total Phase 1
work amount which will be a lump-sum fixed price comprised of the all-in cost to perform
the following during Phase 1 a) fee for performing the Enabling Work; b) a fee for
performing the Phase 1 Design Work; and c) a fee for performing the Phase 1 construction
management services. A binding GMP for Phase 2 will then be negotiated by the selected
Design-Builder and DDC during Phase 1 as part of the Final Proposal process.

() With release of the RFP, DDC will provide an overall budget for the Facility
which can be used by the Proposers to assist with forming the basis for
their Initial Target Price and its line-item distribution in accordance with a
format to be provided by DDC in the RFP.

(b) Collaborative Dialogue Meetings (CDM) — Shortlisted Proposers will have the opportunity

(c)

to engage in CDMs with the City to clarify requirements of and propose innovations to the
Design-Build Agreement and will also have the opportunity to discuss alternative technical
concepts than DDC requirements.

Specific Project Requirements — As part of the RFP, the City intends to issue Specific
Project Requirements as well as Indicative Documents. The Proposer is not permitted to
vary from the Specific Project Requirements unless it has submitted and obtained DDC
approval for an alternative technical concept.

The Indicative Documents are not requirements but rather one possible solution that may
satisfy the Project’s goals. They range in completeness from a schematic level to a design
development level. The Indicative Documents, address the Sponsor Agencies’ operational
and programmatic scope, square footage and budget; address the NYC Uniform Land
Use Review Procedure (ULURP) and the New York City Zoning Resolution; have
undergone Independent Peer Review; and have been informally reviewed and
commented upon by City agencies having jurisdiction, including: the Public Design

Request for Qualification F-3
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F-4

Commission (PDC), Landmarks Preservation Commission (LPC), Department of City
Planning (DCP), Department of Buildings (DOB) and the Fire Department (FDNY). While
documents have been reviewed by these agencies for general compliance with their
expectations, the Design-Builder remains responsible for obtaining approval of its own
design.

While the documents are intended to address the goals noted above, the Design-Builder
is encouraged to bring creativity and innovation to the Project by developing its own
solution for which it bears full design and construction responsibility.

Detailed instructions and requirements for submission of a Proposal will be set forth in the
RFP.

Request for Qualification
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NYC BBJ Program Appendix G: List of Consultant Support Team

Name

AECOM/Hill Joint Venture

Airtek Environmental Group

Architectural Intelligence D.P.C

Building Consultants Associates (BCA)

Burtis Consulting Group (iDEKOgov)

CareerPoint Staffing

Caso & Associates

Core Environmental Consultants Inc
CSA Group

Deborah Bradley

Donnely & Moore
DRPILLA

Falcon

Front Inc

Global Editorial Services
Group PMX

Haas Media

Haydan Consultant

Hirani Group

Horton Lees Brogden

Infinite Consulting Corp.

Karp Stategies

Kheops

Local Office Landscaping and Architects
Marsh*

McKissack

Moody Nolan

M-TO-Pros Development

Obra Architects
Ota Ade Oni

Pena-Alcantera Inc

Request for Qualification G-1
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PMA

PTG

S1 Food Service

Shen Milsom & Wilke, LLC

Simulingua

Spectrum Communications
SSA

Stellar Services

Synergy Business Development

Thinc Design
TRC *

T-Squared Design Inc

Velez

Voorhis Robertson Justice Services, LLC

Watts Architecture and Engineering DPC

ZE Communications

* Firms have been engaged by the City to provide advisory services for the BBJ. However, these
firms are eligible to assist or participate as a DB Team member with any Proposer for the Facility.

G-2 Request for Qualification
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NYC BBJ Program Appendix H: Form of Design-Build Agreement

Manhattan Facility (BBJ-MN-FAC)

A form of guaranteed maximum price Design-Build Agreement (DBA) for the Project is being
released with this RFQ. The form of DBA is substantially consistent with the DBAs for other
projects that are part of the Borough-Based Jail program. Therefore, while it is the intent of DDC
to request written comments on the DBA from shortlisted design-build teams as part of the RFP
process for the Project, DDC does not anticipate making any substantive changes to the DBA for
this procurement as a result of any such written comments. DDC will allocate portions of the
collaborative dialogue meetings to be scheduled during the RFP process to discuss any questions
that the shortlisted design-build teams may have with respect to the DBA, if required.

Request for Qualification H-1
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Department of
rh b Design and
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BBJ DESIGN-BUILD AGREEMENT (GMP)
between
THE CITY OF NEW YORK

and

[DESIGN-BUILDER LEGAL NAME]

FMS NO.: BBJ-FAC

REGISTRATION NO.:

E-PIN:

AGREEMENT DATE:
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Design-Build Agreement

This Design-Build Agreement (“Agreement”) is entered as of the date indicated on the cover page to this
Agreement (the “Agreement Date”).

BETWEEN:

(1) The City of New York, a municipal corporation organized under the Laws of the State of New York
(the “City”) acting by and through its Department of Design and Construction (the “DDC”), and

(2) The Design-Builder identified in Schedule A (Contract Information) attached to this Agreement,
(each a “Party” and together the “Parties”).
BACKGROUND:

(A) DDC issued a “Request for Proposals” for the Project (including a form of this Agreement)
(collectively, with all subsequently issued addenda, the “RFP”) to proposers.

(B) DDC received the Design-Builder’'s proposal, including Design-Builder Proposal Commitments,
from the Design-Builder in response to the RFP.

© In accordance with the evaluation process outlined in the RFP, DDC selected the Design-Builder
as the preferred proposer under the RFP. DDC’s decision was based on its evaluation of all
responsive proposals received and DDC’s conclusion that the proposal from the Design-Builder
offered the best value to the City.

THE PARTIES AGREE as follows:

PART A — PRELIMINARY
1. DEFINITIONS, INTERPRETATION AND ORDER OF PRECEDENCE
1.1 Definitions

Capitalized terms and acronyms used in this Agreement have the meanings given in Exhibit 1
(Definitions), unless the context otherwise requires.

1.2 Interpretation

This Agreement must be interpreted according to the following provisions, except to the extent the
context or the express provisions of this Agreement otherwise require:

(a) Words of the masculine gender mean and include correlative words of the feminine and
neuter genders and words importing the singular number mean and include the plural
number and vice-versa.

(b) Words importing persons include firms, individuals, legal representatives, companies,
associations, joint ventures, general partnerships, limited partnerships, limited liability
corporations, trusts, business trusts, corporations, governmental and other legal entities.
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(c) The table of contents and any headings preceding the text of the Parts, Sections, and
subsections of this Agreement are solely for convenience of reference and do not affect its
meaning, construction, or effect.

(d) All references in this Agreement to days are references to calendar days, unless otherwise
indicated. Each reference to time of day is a reference to Eastern Standard Time or
Eastern Daylight-Saving time, as the case may be. If the time for doing an act falls or
expires on a day that is not a Business Day, the time for doing the act will be extended to
the next Business Day.

(e) The words “include,” “includes” and “including” are to be construed as meaning “include
without limitation,” “includes without limitation” and “including without limitation”
respectively.

) Each reference to a statute or statutory provision includes any statute or statutory provision

which amends, extends, consolidates, or replaces the statute or statutory provision or
which has been amended, extended, consolidated, or replaced by the statute or statutory
provision and includes any orders, regulations, by-laws, ordinances, codes of practice or
instruments made under the relevant statute or statutory provision.

(9) Throughout this Agreement, references to any law, regulation, code, guidance,
requirement, resolution, policy, standard or permit, either generally or specifically, will refer
to such law, regulation, code, guidance, requirement, program, resolution, policy, standard
or permit as in effect at the time actions described in this Agreement are taken that are
subject to them, whether amended, modified or replaced by a successor to the law,
regulation, code, guidance, requirement, program, resolution, policy, standard or permit
referenced herein, unless in a particular case this Agreement explicitly states otherwise.

(h) All references to “knowledge”, “knowing”, “know” or “knew” will be interpreted as references
to a party having actual knowledge.

0] Any reference in this Agreement to materials, equipment, systems, supplies (regardless of
whether the references are in lists, notes, specifications, schedules, or otherwise) will be
construed to require the Design-Builder to furnish the same in accordance with the grades
and standards indicated in this Agreement. Where this Agreement does not specify any
explicit quality or standard for construction materials or workmanship, the Design-Builder
must use only workmanship and materials specified elsewhere in the Project
Requirements, and the Project Requirements are to be interpreted accordingly.

()] Some sections of the Project Requirements contain a general description of the Work
required under that section. These descriptions are very general and are not intended to
outline all the Work required by the Project Requirements and should be construed as
aiding and supplementing, but in no case limiting, impairing or decreasing, the
requirements for the Work to be performed as described in other sections of these Project
Requirements.

(k) Without limiting any Party’s rights under Section 26.2 (Changes in Applicable Standards),
references in this Agreement to all Applicable Standards, including professional and
technical standards, codes and specifications are to the most recently published
professional and technical standards, codes, and specifications of the institute,
organization, association, authority or society specified, unless otherwise specified herein
or by Applicable Law.
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() The language in all parts of the Contract Documents will in all cases be construed simply,
as a whole and in accordance with its fair meaning and not strictly for or against any Party.
The Parties acknowledge and agree that the Contract Documents have been the subject
of arm’s length and careful negotiation over a considerable period of time, that each Party
has been given the opportunity to independently review the Contract Documents with legal
counsel, and that each Party has the requisite experience and sophistication to understand,
interpret and agree to the particular language of the provisions hereof. Accordingly, in the
event of an ambiguity in or Dispute regarding the interpretation of the Contract Documents,
the Contract Documents will not be interpreted or construed against the Party preparing it,
and instead other rules of interpretation and construction (as set forth in this Agreement)
will be utilized.

1.3 Order of Precedence

€) Each of the Contract Documents is an essential part of the agreement between the Parties.
The Contract Documents are intended to be complementary and to be read together with
this Agreement as a complete agreement. Except as otherwise expressly provided in this
Section 1.3, if there is any conflict, ambiguity or inconsistency between the provisions of
the Contract Documents, the order of precedence from highest to lowest will be as follows:

0] any amendment to this Agreement, Change Order or Final Proposal Change
Order, Minor Waiver, Allowance Approval or Time Extension;

(i) the provisions of the main body of this Agreement;
(iii) the provisions of (i) the Exhibits, excluding both Exhibit 2 (Project Requirements)

and Exhibit 3 (Design-Builder Proposal Commitments) and (i) each of the
Schedules included in the Specific Project Requirements (the “Project Specific

Schedules”);

(iv) the provisions of Exhibit 2 (Project Requirements), excluding the Project Specific
Schedules;

(v) the Final Design Documents and final Construction Documents; and

(vi) During Phase 1 only, Exhibit 3 (Design-Builder Proposal Commitments) and during
Phase 2, the Design-Builder's Final Proposal accepted by DDC, in each case
excluding the Project Requirement Deviations which are part of the Schedules in
the Specific Project Requirements.

(b) With respect to Exhibit 2 (Project Requirements), except as otherwise expressly provided
in this Section 1.3 or as required by Applicable Law, if there is any conflict, ambiguity or
inconsistency between the General Project Requirements, the Specific Project
Requirements and Reference Documents, the order of precedence will be as follows, from
highest to lowest:

0) the Project Specific Schedules;
(i) the Specific Project Requirements (excluding the Project Specific Schedules);
(iii) the General Project Requirements; and
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(iv) the Reference Documents.

(c) If the Contract Documents contain differing provisions or requirements with respect to the
same subject matter, the provisions that establish the higher quality manner or method of
performing the Work, or better performance, or that establish more stringent standards
(“Higher Quality Provisions”), will prevail unless the provisions with which the Higher
Quality Provisions are in conflict with directly modify the specific Higher Quality Provisions
and are contained in a Contract Document which (i) is a Contract Document listed in
Section 1.3(a)(i) and (ii) was executed by both Parties or issued by DDC to the Design-
Builder on a later date than the Contract Document containing the Higher Quality
Provisions.

(d) Where the Project Requirements require a higher quality manner or method of performing
the Work, or better performance, or establish more stringent standards than Applicable
Law or Applicable Standards, the Project Requirements will prevail, provided those higher
quality or more stringent Project Requirements do not violate Applicable Law or Applicable
Standards.

(e) If (i) during Phase 1, the Design-Builder Proposal Commitments or (ii) during Phase 2, the
Final Proposal accepted by DDC includes statements, provisions, concepts or designs that
can reasonably be interpreted as offering to provide a higher quality manner or method of
performing the Work, or better performance, or that establish more stringent standards
than otherwise required by the Final Design Document, final Construction Documents or
as otherwise provided in the Contract Documents; then the Design-Builder will be obligated
to comply with such statements, provisions, concepts and designs as set out in the Design-
Builder Proposal Commitments or Final Proposal accepted by DDC, as applicable.

4] Additional or supplemental details or requirements in a provision of the Contract
Documents with lower priority will be given effect, except to the extent that they
irreconcilably conflict with any provision of the Contract Documents with higher priority.

1.4 Resolving any Conflict or Ambiguity

€) If either Party becomes aware of any conflict, ambiguity or inconsistency between the
provisions of this Agreement, it must promptly notify the other Party in writing of the conflict,
ambiguity or inconsistency and its assessment of which provision should prevail in light of
the application of the rules set forth in Section 1.3(c)-(f) (Order of Precedence).

(b) If any conflict, ambiguity or inconsistency between the provisions of this Agreement cannot
be reconciled and determined in accordance with Section 1.3(c)-(f)(Order of Precedence);
or the Parties disagree with respect to any conflict, ambiguity or inconsistency between the
provisions of this Agreement, DDC will promptly issue a written determination to the
Design-Builder, regarding the conflict, ambiguity or inconsistency.

1.5 Good Faith and Discretions

(a) In all dealings under or in connection with this Agreement, the Parties must act in Good
Faith.
(b) All determinations, consents or approvals of DDC or the Design-Builder under this

Agreement must be made in Good Faith and, unless indicated otherwise in this Agreement,
must not be unreasonably withheld, conditioned or delayed.
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2. PHASE 1 PROCESS

The Parties agree to work diligently, reasonably and in Good Faith in accordance with the following
process and protocols for the performance and implementation of the Phase 1 Services:

2.1 Phase 1 Services

€) Collaboration & Partnering
The Phase 1 Services must be performed by the Design-Builder in close consultation and
coordination with DDC, in a collaborative, iterative and interactive manner and on an Open
Book Basis in accordance with Section 25.5 (Open Book Basis).

(b) Phase 1 Services Generally
In exchange solely for the Phase 1 Fixed Price, the Design-Builder must develop and
provide the following Phase 1 Services detailed further in the Project Requirements by the

applicable Phase 1 Milestone Deadlines:

() achieving the Phase 1 Milestones in accordance with Section 2.2 (Phase 1
Milestones);

(i) where applicable in Schedule J-1 (Enabling Work), the Enabling Work in
accordance with Section 2.3 (Enabling Work);

(i) the Phase 1 Design Work in accordance with Section 2.4 (Phase 1 Design Work);

(iv) Project Site investigation and diligence work in accordance with Section 9.1
(Inspection of Site Conditions);

(V) development and timely delivery of the Final Proposal;

(vi) Phase 1 Construction Management Services in accordance with the Project
Requirements; and

(vii) any other specified Phase 1 deliverables, plans, obligations or requirements set
out in further detail in the Project Requirements,

each in accordance with Best Industry Practice, the Project Requirements and the
standards set out in Section 6.1 (Scope of Work and General Obligations).

(c) Phase 1 Fixed Price

0] The Phase 1 Fixed Price is the full and complete compensation for all the Design-
Builder's costs and risks for the Phase 1 Services (including preparing and
negotiating the Final Proposal) and any other costs related to the Work performed
up to the date of the Final Proposal Change Order or the termination of this
Agreement, as applicable.

(i) The Design-Builder will not be entitled to any increase in the Phase 1 Fixed Price
for any costs, expenses, liabilities or other obligations arising from the performance
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of the Phase 1 Services, unless DDC issues an Allowance Approval, Change
Order or an Extra Work Directive relating to any of the Phase 1 Services.

(iii) The Design-Builder will be paid the Phase 1 Fixed Price in accordance with Article
21 (Payment Provisions).

(d) Key Personnel & Commencement of Phase 1 Services

0] In performing any Phase 1 Services, the Design-Builder must make available the
Key Personnel as required for the performance of such activity in accordance with
the relevant Enabling Work Activity Project Requirements. The terms of Article 17
(Personnel) will apply in respect any Key Personnel performing Phase 1 Services.

(ii) The Design-Builder may commence the Phase 1 Services in accordance with the
Project Requirements and may access the Project Site to perform the Phase 1
Services in accordance with Section 6.1(d) (Notice to Proceed), Section 6.3
(Access to Project Site) and Section 6.4 (Commencement of Construction Work).
The Design-Builder may not commence any Construction Work, other than any
Enabling Work or any Early Phase 2 Work During Phase 1, until Phase 2 has

commenced.
(e) Phase 1 Project Requirement Changes
0] Without limiting any other right of DDC under the Agreement, including under

Section 23.3 (Modification Proposals), at any time during Phase 1, DDC may notify
the Design-Builder of a change to the Project Requirements in accordance with
this Section 2.1(e) ("Phase 1 Project Requirement Change”).

(ii) Subject to Section 2.1(e)(iii), if DDC notifies the Design-Builder of a Phase 1
Project Requirement Change under Section 2.1(e)(i):

(A) the Design-Builder must incorporate the Phase 1 Project Requirement
Change in the performance of the Phase 1 Services; and

(B) the Parties will incorporate the Phase 1 Project Requirement Change into
the Final Proposal Change Order.

(i) Section 2.1(e)(ii) will not apply if, within 10 Business Days of receiving notice of a
Phase 1 Project Requirement Change under 2.1(e)(i) (or such other timeframe as
DDC may reasonably agree), the Design-Builder submits an objection together
with supporting information to DDC that certifies and demonstrates to DDC’s
satisfaction (acting reasonably) that incorporating the Phase 1 Project
Requirement Change in the performance of the Phase 1 Services will have either
or both of the following impacts:

(A) adversely affect the Design-Builder's ability to deliver the Phase 1
Milestones by the relevant Phase 1 Milestone Deadlines (after all available
float for Phase 1 Services has been exhausted); or

(B) cause the Design-Builder to incur additional costs or expenses in
performing the Phase 1 Services (after all amounts included within the
Phase 1 Services Fee for design contingencies have been exhausted).
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(iv) If Section 2.1(e)(iii) applies (as determined by DDC, acting reasonably) and DDC
wishes to proceed with the relevant change to the Project Requirements, DDC may
exercise its rights under Section 23.3 (Modification Proposals) or Section 23.5
(Extra Work Directive).

2.2 Phase 1 Milestones

The Design-Builder must deliver each Phase 1 Milestone by the relevant Phase 1 Milestone
Deadline set out in Schedule J-2 (Phase 1 Milestones).

2.3 Enabling Work / Early Phase 2 Work During Phase 1

(a) To the extent Phase 1 includes Enabling Work, the Parties must comply with the terms of
Schedule J-1 (Enabling Work) in respect of Enabling Work performed by the Design-
Builder.

(b) In connection with the Design-Builder’s completion of Design Work for any Early Phase 2

Work package, DDC may, in its sole discretion, permit the Design-Builder to perform Early
Phase 2 Work (in addition to Enabling Work) during Phase 1 by providing written notice to
the Design-Builder (“Early Phase 2 Work During Phase 1”). Any Early Phase 2 Work
performed during Phase 1 or Phase 2 will be subject to all requirements for the
performance of Work generally under this Agreement.

(© The Design-Builder must achieve completion of each Enabling Work Activity in accordance
with Schedule J-1 (Enabling Work) by the relevant Phase 1 Milestone Deadline.

(d) The Design-Builder must not perform any Enabling Work or Early Phase 2 Work, as
applicable, until the Design-Builder has satisfied the applicable requirements under Section
6.3 (Access to Project Site) and Section 6.4 (Commencement of Construction Work).

(e) The Design-Builder must provide all information, certifications and additional or supporting
information reasonably requested by DDC in relation to final payment for such Enabling
Work.

2.4 Phase 1 Design Work

€) The Phase 1 Design Work will include the Design-Builder advancing its Proposal Design
Documents in accordance with the Project Requirements for submission of its Final
Proposal.

(b) The Parties acknowledge and agree that:
0] any Phase 1 Design Work performed by the Design-Builder will form part of the

Design Work (except where expressly stated otherwise); and

(i) notwithstanding the completion of any Phase 1 Design Work in accordance with
the Project Requirements, all terms of this Agreement applicable to Design Work
will apply in respect of the relevant Phase 1 Design Work, unless otherwise
expressly stated by DCC in writing.

(c) The Design-Builder must deliver all the Phase 1 Design Work in accordance with the
Project Requirements by the Final Proposal Submission Date.
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(d) As a condition to acceptance of its Final Proposal, the Design-Builder must comply with
the PDC approval requirements for its Design Work in accordance with, and subject to,
Section 6.2(b) (PDC Approval).

25 Final Proposal Process
€) Final Proposal Requirements

The Design-Builder must develop in Good Faith and in accordance with Best Industry
Practice a binding proposal on an Open Book Basis to be submitted to DDC comprising
each of the following requirements, each of which are described in further detail in the
Project Requirements (together the “Final Proposal”):

() Design - Design Documents meeting at least the minimum level required by the
Project Requirements;

(i) Price - either a DBA GMP or where the Parties agree under Section 2.6 (DBA
Lump Sum Price Conversion), a DBA Lump Sum Price, which includes each of the
required components set out in Schedule B (Contract Price), including as
applicable, the binding:

(A) Schedule of Values;
(B) Allowances; and

(© for the DBA GMP, the Design-Builder Construction Allowance Total and
each Design-Builder Construction Allowance and Design-Builder
Construction Allowance Assumption;

(iii) Schedule - the binding Project Schedule, including the binding Guaranteed
Completion Dates for Substantial Completion, Final Completion and any other
Completion Milestone;

(iv) Reports - all Project site condition reports and environmental studies conducted
during Phase 1 as specified in the Project Requirements;

(V) Approvals - a copy of all required Government Approvals obtained by the Design-
Builder required for commencement of the Phase 2 Work;

(vi) Plans - all Project plans and Schedule of Submittals required by the Project
Requirements;

(vii) Change Order - a draft of the Final Proposal Change Order;

(viii) Early Phase 2 Work — details of any Early Phase 2 Work During Phase 1 that
Design-Builder plans to commence at the start of Phase 2 (or Phase 1, if permitted
by DDC in accordance with Section 2.3(b)), prior to completion of all Design
Documents and Construction Documents; and

(ix) General - any other specified Final Proposal deliverables or requirements set out
in further detail in the Project Requirements,
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each in accordance with the standards set out in Section 6.1 (Scope of Work and General
Obligations).

(b) Final Proposal Submission and Form

0] Throughout Phase 1 the Design-Builder must prepare the Final Proposal in
accordance with the submission requirements set out in the Project Requirements
and must submit iterative drafts of its Final Proposal to DDC in accordance with
the Phase 1 Milestone Deadlines set out in Schedule J-2 (Phase 1 Milestones).

(i) The Final Proposal must include a written description of how each major
component was derived by identifying clarifications and assumptions made by the
Design-Builder in preparation of the Final Proposal, including, where applicable,
the monetary amounts attributable to them.

(c) Design-Builder’s Representations and Requirements for a Final Proposal
() Initial Target Price

The Parties acknowledge that the Initial Target Price may be adjusted in
accordance with this Section 2.5 (Final Proposal Process) or Section 2.7
(Negotiation of Final Proposal). The Parties will collaboratively work together
during Phase 1 to meet such Initial Target Price and the Design-Builder will keep
DDC apprised of changes in pricing pursuant to the processes identified in this
Article 2 (Phase 1 Process).

(i) Good Faith Efforts

The Design-Builder will perform the Phase 1 Services and exhaust all Good Faith
efforts in accordance with Best Industry Practice to prepare a Final Proposal that
delivers best value (considering time, quality, capability, experience and cost) to
the City and for the Project.

(iii) Adjustment to the Initial Target Price

Subject to Section 2.5(c)(vii)(A) below in connection with Escalation Early Phase
1 Notices, during Phase 1, the Design-Builder represents that it will promptly inform
DDC (an “Early Phase 1 Notice”) at the earliest possible date in which the Design-
Builder becomes aware of any event or circumstance (whether or not such event
is a Compensable Relief Event or a Relief Event) which (A) was (i) unknown to the
Design-Builder as of the Setting Date, (ii)) not reasonably foreseeable to the
Design-Builder as of the Setting Date, or (iii) is reasonably beyond the control of
the Design-Builder since the Setting Date, in each case exercising reasonable
mitigation and diligence, as applicable, in accordance with Best Industry Practice
and (B) was not otherwise caused by any act or omission of the Design-Builder,
which requires the Final Proposal to include (i) an increase to the Initial Target
Price, (ii) a delay to any Guaranteed Completion Date or (iii) a modification to any
Project Requirements (an “Early Phase 1 Event”). The Early Phase 1 Notice will
include an equivalent level of detail as an Initial Relief Event Notice. To the extent
DDC receives an Early Phase 1 Notice, DDC and the Design-Builder will promptly
meet to determine whether any Modifications, including a Modification to the
Project Schedule, Initial Target Price or any Project Requirements (each a “Final
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Proposal Adjustment”), may be reasonably necessary to include in the Design-
Builder's Final Proposal to address the Early Phase 1 Event. In submitting any
request or approving any Modification to be included in the Design-Builder’s Final
Proposal due to an Early Phase 1 Event, the Parties must comply with the
protocols for approving a Modification under Article 23 (Allowance Approvals,
Change Orders and Extra Work Directives). Protocols set forth in Article 24 (Relief
Events) do not apply to Early Phase 1 Events and requests for Final Proposal
Adjustments; however, if a Relief Event or Compensable Relief Event occurs
during Phase 1, which solely impacts the performance of the Phase 1 Services the
Design-Builder may only seek relief from the performance of Phase 1 Services
pursuant to Article 24 (Relief Events). The Design-Builder's percentages for
general conditions, mark-ups or overhead and profit may not be modified through
a Final Proposal Adjustment due to an Early Phase 1 Event.

(iv) Mitigation

The Design-Builder must act promptly and use Reasonable Efforts in accordance
with Best Industry Practice to mitigate the delay and any other adverse impact of
the Early Phase 1 Event (including incurring Net Costs), including by re-
sequencing, reallocating, or redeploying its forces to other portions of the Work.

(v) Final Proposal Adjustment

(A) The Design-Builder is responsible for clearly stating and demonstrating
the facts and justification for any proposed Final Proposal Adjustment. The
Design-Builder will be entitled to a Final Proposal Adjustment if it has
demonstrated to DDC’s reasonable satisfaction that (i) an Early Phase 1
Event has occurred, (ii) in the case of a Final Proposal Adjustment which
includes an increase to the Initial Target Price, in full or in part, due to
Escalation (an “Escalation Final Proposal Adjustment”), such
Escalation is an Approved Escalation claim and the Design-Builder has
otherwise complied with Section 2.5(c)(vii) below, and (iii)) the Design-
Builder has complied with its obligations under Section 2.5(c)(iv). The
Design-Builder acknowledges DDC will consider the following when
determining whether to approve a Final Proposal Adjustment:

(@8] steps the Design-Builder has taken, or will take, to mitigate the
necessity for such Modification, including reallocation,
resequencing, Vvalue-engineering, and proactive partnering
workshops;

2 evidence reasonably satisfactory to DDC demonstrating that the
Design-Builder will suffer a delay to one or more Critical Path
activities or, where applicable, incur Net Costs beyond the Initial
Target Price, despite the Design-Builder complying with its
obligation to take steps to mitigate the necessity for the requested
Modification; and

3 evidence that any such Modification was (i) unknown to the
Design-Builder as of the Setting Date, (ii) was not reasonably
foreseeable to the Design-Builder as of the Setting Date or (iii)
was reasonably beyond the control of the Design-Builder since the
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Setting Date, in each case, in accordance with Best Industry
Practice, and is not being requested due to any breach, failure or
non-conformance by the Design-Builder.

(B) Subject to Section 2.5(c)(v)(E), once the Parties have exhausted all efforts
under Section 2.5(c)(iv) above and have otherwise complied with the
protocols for approving a Modification under Article 23 (Allowance
Approvals, Change Orders and Extra Work Directives), DDC will inform
the Design-Builder whether it approves a Final Proposal Adjustment.

©) In the event that the Design-Builder fails to take mitigation measures as
required by Section 2.5(c)(iv), any Time Extension or Initial Target Price
adjustment in any Final Proposal Adjustment will be reduced to the extent
that such mitigation measures, if taken, would have reduced the impact of
such Early Phase 1 Event.

(D) All other Modifications that do not impact the Initial Target Price or
Guaranteed Completion Dates may also be included for DDC'’s
consideration as part of the Final Proposal, where such Maodifications
provide an equal or better standard of performance relative to those
included in the Project Requirements.

(E) The Design-Builder must promptly notify DDC (including in the Final
Proposal) if the conditions or events underlying any Early Phase 1 Event
and its related approved Final Proposal Adjustments have reduced or
mitigated the necessity for the Final Proposal Adjustment at any time prior
to submission of the Final Proposal. In such case, the relevant Final
Proposal Adjustment will be equitably and proportionally modified to reflect
any such reduction or mitigation in the effects of the Early Phase 1 Event.

(3] Subject to Section 2.5(c)(v)(G) below, the Design-Builder will only be
entitled to include in its Final Proposal those Final Proposal Adjustments
where (i) a Final Proposal Adjustment has been approved by DDC (acting
reasonably) and (ii) the effects of the relevant Early Phase 1 Event on the
Design-Builder (exercising mitigation efforts in accordance with Best
Industry Practice) is still continuing from the time the Final Proposal
Adjustment was approved or was otherwise adjusted under Section
2.5(c)(v)(E) above (a “Final Proposal Adjustment Approval”).

(G) The Design-Builder may include a Final Proposal Adjustment in its Final
Proposal which is not subject to a Final Proposal Adjustment Approval;
provided that (i) the Final Proposal Adjustment is not an Escalation Final
Proposal Adjustment and (ii) the Early Phase 1 Event related to such Final
Proposal Adjustment was not reasonably foreseeable by the Design-
Builder within the fifteen (15) day-period immediately prior to the Final
Proposal Submission Date. In such case, DDC will inform the Design-
Builder of the approval of any such Final Proposal Adjustment prior to, or
in connection with, DDC making its decision under Section 2.7(b)(ii), and
the Design-Builder must make any revisions to the Final Proposal which
are necessary as a result of any denial of or modification to such Final
Proposal Adjustment within the time required by DDC.
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(H) No Modification will be binding on the Parties unless it is documented in
the Final Proposal Change Order in accordance with Section 2.8
(Execution of Final Proposal Change Order) and approved and agreed
under Section 23.3(h) (Allowance Approval or Change Order Agreement).

(vi) Final Proposal Representations

(A) In submitting the Final Proposal, the Design-Builder represents that it will
provide every item, system or element of Work that is identified, shown or
specified in the Final Proposal or the supporting documents, along with all
necessary or ancillary materials and equipment necessary to achieve
Substantial Completion and Final Completion under this Agreement.

(B) In connection with the Final Proposal, the Design-Builder represents that
(i) its Final Proposal has been prepared and submitted on an Open-Book
Basis and in accordance with Best Industry Practice, and (ii) it has
transparently disclosed all information required for DDC to assess the
feasibility, accuracy and appropriateness of the Final Proposal. The
Design-Builder acknowledges that a breach of this representation will
serve as a basis for DDC to reject any Final Proposal and terminate this
Agreement for a Design-Builder Default.

(vii) Escalation

(A) The Design-Builder must not submit an Early Phase 1 Notice in connection
with an Early Phase 1 Event for any Escalation, except in connection with
a Fluctuating Commodity Increase in accordance with General Project
Requirements Section 26.4 (Economic Price Adjustment) (an “Escalation
Early Phase 1 Notice”). DDC will not approve, and the Design-Builder
must not include in its Final Proposal, any Escalation Final Proposal
Adjustments as the result of Escalation which is not Approved Escalation.

(B) The Design-Builder must submit Escalation Early Phase 1 Notices no less
than 10 days prior to the anticipated award of any Fluctuating Commaodity
Trade Buyout.

(© For all Escalation Final Proposal Adjustments, the Design-Builder must at
all times comply with General Project Requirements Section 26.4
(Economic Price Adjustments).

(D) The Design-Builder will have the burden of proof that any Final Proposal
Adjustment is not an Escalation Final Proposal Adjustment and shall be
responsible for all costs associated with such burden of proof. Any final
determination regarding whether a Final Proposal Adjustment is an
Escalation Final Proposal Adjustment shall be made by DDC, in its
reasonable discretion.

2.6 DBA Lump Sum Price Conversion

(a) The Parties at any time during Phase 1 may agree that the Design-Builder will submit a
DBA Lump Sum Price instead of a DBA GMP as part of the Final Proposal. Following such
agreement by the Parties, the Design-Builder will submit a DBA Lump Sum Price with its
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Final Proposal in accordance with Best Industry Practice and Section 2.5(c) (Design-
Builder’'s Representations and Requirement for Final Proposal) in an amount that does not
exceed the Initial Target Price.

(b) The Parties’ agreement under Section 2.6(a) will not relieve the Design-Builder of any of
its obligations under this Agreement, including this Article 2 (Phase 1 Process).

2.7 Negotiation of the Final Proposal
€) Drafts and Development
0] Prior to, and in connection with, submitting the Final Proposal by the Final Proposal

Submission Date, the Design-Builder must:

(A) share and review development of the Final Proposal with DDC on an
ongoing and Open Book Basis as required under the Project
Requirements;

(B) address clarifications of scope and pricing, distribution of contingencies,
schedule, assumptions, exclusions, DDC requests and other matters
relevant to the establishment of the Final Proposal; and

(© inform DDC whether it is substantially likely that the Final Proposal is
expected to include a Contract Price that will be less than the Initial Target
Price (“Initial Savings”).

(ii) Upon receipt of any Initial Savings notice the Parties will meet to mutually agree
on any additional scope or Project improvements which are not expressly included
in the base scope for the Project (a “Project Improvement”) and can be funded
with Initial Savings. Once a Project Improvement is accepted by DDC under the
Final Proposal the Project Improvement will become part of the Work and the
Project.

(iii) By the relevant Phase 1 Milestone Deadline, the Design-Builder must submit to
DDC a draft Final Proposal complying with this Article 2 (Phase 1 Process) and
the other requirements of this Agreement. The Design-Builder must work with DDC
collaboratively, in Good Faith and on an Open Book Basis to address any
questions or concerns DDC has on the draft Final Proposal and to update the draft
Final Proposal for any comments from DDC.

(b) Final Proposal

0) By the relevant Phase 1 Milestone Deadline, the Design-Builder must submit to
DDC the Final Proposal which complies with this Article 2 (Phase 1 Process) and
the other requirements of this Agreement (including the Project Requirements) and
includes any Final Proposal Adjustment Approvals.

(i) Within the time period indicated in the Project Requirements following DDC’s
receipt of the Final Proposal, DDC will either:

(A) accept such Final Proposal as submitted;
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(B) reject such Final Proposal; or

(©) seek to negotiate the terms of the Final Proposal with the Design-Builder,
and DDC may also require a modification to any Final Proposal
Adjustment Approval to the extent the conditions under Section
2.5(c)(v)(E) apply prior to DDC’s approval of a Final Proposal.

(iii) The Design-Builder must work with DDC collaboratively, on an Open Book Basis,
to negotiate the terms of the Final Proposal in Good Faith when requested by DDC.
The Parties may negotiate a Final Proposal Change Order for up to sixty (60) days
(or any longer-period as agreed between the Parties), before this Agreement
terminates for no-fault of either Party, and the provisions under Section 2.9(a)
(Final Proposal Termination Grounds) will apply.

2.8 Execution of Final Proposal Change Order
€) Requirements of the Final Proposal Change Order or Allowance Approval

Where DDC has accepted a Final Proposal or negotiated and agreed on a Final Proposal,
as applicable, the Parties must execute a Final Proposal Change Order substantially in the
form attached as Schedule J-4 (Form of Final Proposal Change Order) and the Design-
Builder must execute any other documents as requested by DDC in connection with the
Final Proposal.

(b) Requirements after Execution of the Final Proposal Change Order

Following execution of the Final Proposal Change Order and such Change Order being
approved and agreed in accordance with Section 23.3(h) (Allowance Approval or Change
Order Agreement), the Design-Builder must:

0] subject to the terms of this Agreement, immediately commence the Phase 2 Work;

(ii) continue to implement the development of the Design Documents and
Construction Documents so that, when complete, the Design Documents and
Construction Documents adequately incorporate and resolve all qualifications,
assumptions, clarifications, exclusions and value engineering issues identified in
the accepted Final Proposal or the negotiated form of Final Proposal, as
applicable; and

(i) deliver a status report required under the Project Requirements to DDC describing
the progress on the incorporation of all qualifications, assumptions, clarifications,
exclusions, value engineering issues and all other matters relevant to the
establishment of the Final Proposal into the Construction Documents.

29 Final Proposal Termination Grounds

€) If DDC rejects a Final Proposal that satisfies the requirements under this Agreement or the
Parties are unable after negotiating in Good Faith to agree on a Final Proposal that satisfies
the requirements under this Agreement, DDC may by written notice to the Design-Builder,
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terminate this Agreement by Termination Notice and the provisions for a no-fault
termination under Section 33.8 (Termination on Final Proposal Grounds) will apply.

(b) Subject to DDC’s withholding rights under Section 21.9 (Withholding), if the Agreement is
terminated pursuant to Section 2.9(a) (Final Proposal Termination Grounds) above, the
Design-Builder will only be paid for (i) the percentage of Enabling Work and Phase 1 Design
Work, as applicable, actually completed prior to delivery by DDC of a Termination Notice,
(i) the percentage of the Early Phase 2 Work During Phase 1 actually completed prior to
delivery by DDC of a Termination Notice, (iii) the Phase 1 Construction Management
Services Fee reduced proportionately for the actual Phase 1 Services completed and (iv)
the reasonable and properly documented out-of-pocket costs and expenses directly
incurred by the Design-Builder (excluding overhead) due to demobilization.

(c) If the Design-Builder fails to submit a Final Proposal that satisfies the requirements under
this Agreement or any other applicable Design-Builder Default under Section 33.1 has
occurred, DDC may terminate this Agreement for a Design-Builder Default under Section
33.2 (Notice of Design-Builder Default and Cure Periods) and will be entitled to enforce its
rights under such provision and the Design-Builder will not be entitled to any losses,
damages or further compensation.

3. AVAILABLE DOCUMENTS AND DUE DILIGENCE
3.1 No Representation by the City
€) General Disclaimer

Except as otherwise expressly provided in Section (b) with respect to claims for Unknown
Site Conditions and any other provision in this Agreement:

0) the City makes no representations or warranties as to the relevance,
completeness, accuracy, adequacy or fitness for any purpose of any of the
Available Documents, publicly-available information or any information provided
by the City; and

(i) the Available Documents are for informational purposes only and are not
mandatory or binding on the Design-Builder or the City.

(b) Reliance of Available Documents for Pricing Purposes Only

Without prejudice to the Design-Builder’s right to draw on any Allowance in Section 20.6
(Allowances), or the right to rely on Available Documents solely for purposes of claiming a
Relief Event in accordance with Article 24 (Relief Events), in each case, in connection with
any Unknown Site Conditions, the Design-Builder is not entitled to rely on the Available
Documents for any other purpose, publicly available information or any information
provided by the City as completely or accurately describing past, existing or future
conditions or information, presenting design, engineering or maintenance solutions or
directions, or defining means or methods for complying with the requirements of this
Agreement, including the applicable Standards of Performance. When requesting an
Allowance draw or claiming a Relief Event, the Design-Builder may refer to the Available
Documents as basis for any such draw or claim in connection with any Unknown Site
Condition.
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(c) Design-Builder Diligence Notwithstanding Available Documents

Except as otherwise expressly provided in this Agreement, the Design-Builder must make,
and will be deemed to have made, its own inquiries as to the relevance, completeness,
accuracy, adequacy and fitness for purpose of any and all the Available Documents,
publicly-available information and any information provided by the City.

(d) Indicative Design Disclaimer
The Design-Builder acknowledges and agrees that to the extent an Indicative Design for

any component of the Work is included as part of the Available Documents, such Indicative
Design is provided to the Design-Builder for informational purposes only and the following

will apply:
0] the Design-Builder cannot rely on the Indicative Design;
(ii) DDC or the City will not be responsible for the accuracy or completeness of the

Indicative Design;

(iii) the Design-Builder is not required to adopt concepts shown in the Indicative
Design;

(iv) the Design-Builder, in its discretion, may submit as part of its Design Documents
portions of the Indicative Design, however, the Design-Builder must be aware that
the Indicative Design has certain elements that may not comply with the Project
Requirements and the Design-Builder’s use of the Indicative Design in its Design
Documents will not relieve the Design-Builder of its obligation to comply with the
Project Requirements;

(v) the Design-Builder will be solely responsible for its design and to the extent that
the Design-Builder incorporates any aspect of the Indicative Design into its design,
it does so at its risk and neither DDC or the City accepts responsibility in the event
that any such aspect of the Indicative Design does not comply with the
requirements of the Contract Documents; and

(vi) the Indicative Designs may not be used as a basis for a Compensable Relief Event
claim by the Design-Builder.

3.2 Purpose of Available Documents

Except as otherwise expressly provided in Section 3.1(b) with respect to claims for Unknown Site

Conditions:

€) the Design-Builder will not in any way be relieved from any obligation under this Agreement
to perform its own independent analysis, due diligence or investigations before performing
the Work;

(b) no Design-Builder Party will be entitled to bring any claims (whether under this Agreement

or otherwise) and will have no cause of action against the City or any of its officials,
employees, agents, representatives or consultants; and
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(c) neither the City nor any of its officials, employees, agents, representatives and consultants
will have any liability to any Design-Builder Party,

in each case as a result of, or with respect to, the Available Documents, publicly-available
information or any information provided by the City including any:

0] lack of relevance, completeness, accuracy, adequacy or fithess for any purpose of
any kind whatsoever in the Available Documents or any other information provided
by the City;

(i) failure to make available to the Design-Builder any materials, documents,

drawings, plans or other information relating to the Work; or

(iii) Losses suffered by any Design-Builder Party by reason of any use of information
contained in, or any action or forbearance in reliance on, the Available Documents,
publicly-available information or any information provided by the City.

3.3 Design-Builder Due Diligence
€) The Design-Builder represents and warrants to DDC that:

0] the Design-Builder and each Principal Participant is a sophisticated, qualified and
experienced contractor capable of performing the Work and independently
assessing the Available Documents, publicly-available information and any
information provided by DDC on the basis set out in Sections 3.1 (No
Representation by the City) and 3.2 (Purpose of Available Documents);

(i) the Design-Builder and each Principal Participant have familiarized themselves
with the Project Requirements, Available Documents, the requirements of this
Agreement and all Applicable Laws, Applicable Standards and the obligations and
conditions of the Governmental Approvals in effect, and have no reason to believe
that any Governmental Approval required or reasonably anticipated to be obtained
by the Design-Builder will not be granted in due course or will not remain in effect
to enable the Work to proceed in accordance with this Agreement;

(i) the Design-Builder and each Design-Builder Party have, in accordance with Best
Industry Practice:

(A) evaluated and ascertained the nature and location of the required Work
and the constraints and conditions affecting the Work, including the Project
Site and surrounding locations (based on the Available Documents and a
visible inspection of the Project Site and surrounding locations), the terms
of the Contract Documents, and the applicable Standards of Performance
in effect;

(B) investigated and reviewed the Available Documents, any other information
provided by DDC, and other available public and private records;

© during Phase 1 familiarized itself with the Project Site including:

(1) its physical conditions, including all site conditions (including
geotechnical, hydrological, ecological, environmental);
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2 normal and usual soil conditions, roads, the existence of obstacles
to performing the Work;

3) the availability of Utilities, topographical conditions and air and
water quality conditions, the location and character of existing or
adjacent work;

(4) any existing City Assets or structures;

(5) the surrounding locations and other general and local conditions
(including equipment and labor), including the availability of
access to, on, under and through each part of the Project Site and
the adequacy of the access with respect to the Project Site for the
purposes of carrying out the obligations under this Agreement;

(6) the precautions, times and methods of work necessary to prevent
or, if it is not possible to prevent, to mitigate or reduce, any
nuisance or interference, whether public or private, being caused
to any third parties (based on the Available Documents, publicly-
available information and a visible inspection of the Project Site
and surrounding locations); and

@) all other local and other conditions that may be material to the
Design-Builder's  performance of the Work (including
transportation; seasons and climate; access, availability, disposal,
handling and storage of materials and equipment; and availability
and quality of labor); and

(iv) as a result of the evaluation, review, inspection, examination and other activities
referred to in clause (iii), the Design-Builder confirms that each Design-Builder
Party:

(A) is familiar with and accepts the conditions and constraints and physical
requirements of the Work; and

(B) has reasonable grounds for believing, and does believe, that the Work can
be fully performed in accordance with the Design Documents and
Construction Documents within the conditions, constraints and physical
requirements.

4. PERFORMANCE SECURITY, DIRECT AGREEMENT AND JOINT AND SEVERAL LIABILITY
4.1 Guarantee Agreement

If required as part of the qualifications of the Design-Builder for this Agreement, on or before the
Agreement Date, the Design-Builder has provided DDC with one or more executed Guarantees in
a form substantially consistent with Exhibit 4 (Form of Guarantee), in which the applicable
Guarantor guarantees all of the Design-Builder’s obligations under this Agreement. If the Design-
Builder is a limited liability company or a joint venture comprised of more than one Principal
Participant, each Principal Participant may provide a Guarantee by its parent company or affiliate
guarantor; provided that each Guarantee will guarantee all of the Design-Builder’s obligations under
this Agreement in the form substantially consistent with Exhibit 4 (Form of Guarantee).
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4.2 Performance Bond and Payment Bond
The Design-Builder must provide DDC with:

€) one or more performance and payment bonds in the amount and at the time set forth in
Schedule A (Contract Information), issued by a Qualified Surety, in a form that is
substantially consistent with Part A of Exhibit 8 (Performance Bond, Payment Bond and
Warranty Bond) (the “Performance Bond” and the “Payment Bond”), and under which
the City will be entitled to claim following any default of this Agreement by the Design-
Builder;

(b) on or prior to execution of this Agreement, a closing bond in the amount set forth in
Schedule A (Contract Information), issued by the Design Builder and the Qualified Surety,
in a form that is substantially consistent with Exhibit 11 (Form of Closing Bond) (the
“Closing Bond”), and under which the City will be entitled to claim in accordance with
Section 4.5 (Closing Bond); and

(c) where the Design-Builder is providing payment bonds and performance bonds from Key
Subcontractors in accordance with the Option 2 Phase 2 Bonding Requirements in
Schedule A, evidence that the City has been named as a dual obligee under all Key
Subcontractor’'s performance bonds and payment bonds in accordance with the
requirements of Section 18.4.

4.3 City Payment Guarantee

€) This Section 4.3 (City Payment Guarantee) does not apply where Schedule A (Contract
Information) indicates that the Design-Builder is required to provide a Payment Bond with
a value equal to 100% of the value of the Construction Work for Phase 2 or 100% of the
value of the Enabling Work, as applicable.

(b) In the event that the terms of this Agreement do not require the Design-Builder to provide
a Payment Bond with a value equal to 100% of the value of the Construction Work for
Phase 2 or 100% of the value of the Enabling Work, as applicable, the City will, in
accordance with the terms of this Section 4.3 (City Payment Guarantee), guarantee
payment of all lawful claims for:

0] wages and compensation for labor performed and/or services rendered; and

(i) materials, equipment and supplies provided, whether incorporated into the Work
or not, when demands have been filed with the City as provided by this Section 4.3
(City Payment Guarantee) by any Person that furnished labor, material, equipment
or any combination of the same in connection with the Construction Work
performed pursuant to this Agreement (each Person, a “Beneficiary”) at the
direction of the City or the Design-Builder.

(c) The provisions of Section 4.3(b) are subject to the following limitations and conditions:

0) Notwithstanding anything to the contrary, if the Design-Builder is required to
provide a Payment Bond for a value of less than 100% of the value of Construction
Work, the City’s guarantee provided under this Section 4.3 will not be (i) available
to Beneficiaries or (ii) become effective until after the Payment Bond provided by
the Design-Builder, which will be primary and non-contributing to the payment
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guarantee provided under this Section 4.3 (City Payment Guarantee) is fully

exhausted.

(i) The City’s guarantee is made for the benefit of all Beneficiaries provided that those
Beneficiaries strictly adhere to the terms of this Section 4.3 (City Payment
Guarantee).

(iii) Nothing in this Section 4.3 (City Payment Guarantee) will be deemed to prevent a

Beneficiary from asserting Claims directly against the Design-Builder for any
amounts due and owing the Beneficiary by the Design-Builder.

(iv) Each Beneficiary that has not been paid in full before the expiration of ninety (90)
days after the date on which the last of the labor was performed or material was
furnished by the Beneficiary for which the Claim is made, will have the right to sue
on this payment guarantee in their own name for the amount, or the balance owed,
unpaid at the time of the commencement of the action; provided, however, that a
person having a direct contractual relationship with the Subcontractor of the
Design-Builder, but not contractual relationship express or implied with the Design-
Builder, shall not have a right of action upon the guarantee unless the Beneficiary
has previously given written notice to the Design-Builder within one hundred twenty
(120) days from the date on which the last of the labor was performed or the last
of the material was furnished, for which the Claim is made, stating with substantial
accuracy the amount claimed and the party to whom the material was furnished or
for whom the labor was performed. The notice must be served by delivering the
same personally to the Design-Builder or by mailing the same by registered mail,
postage prepaid, in an envelope addressed to the Design-Builder at any place
where it maintains and office or conducts its business; provided, however, that
where such notice is actually received by the Design-Builder by other means, such
notice will be deemed sufficient.

(v) Except as provided in Labor Law Section 220-g, no action on this payment
guarantee may be commenced after the expiration of the one-year limitations
period set forth in Section 137(4)(b) of the State Finance Law.

(vi) The Design-Builder must promptly forward to the City at the address for notices
provided in accordance with Article 41 any notice received pursuant to subsection
(iv) above. The Design-Builder must inform the City of any defenses and must
provide the City with copies of all documents the City requests concerning the
notice.

(vii) Whenever the City receives notice of a Claim from a Beneficiary pursuant to this
Section 4.3 (City Payment Guarantee), the City will inform the Design-Builder of
the same. The Design-Builder must inform the City of any defenses and must
provide the City with copies of all documents the City requests concerning the
Claim.

(viii)  All Claims made against the City by a Beneficiary will be presented to the DDC
Representative along with all written documentation concerning the Claim that the
DDC Representative deems reasonably appropriate or necessary for their review,
which may include, but not be limited to, copies of Subcontracts, invoices
presented to the Design-Builder or Subcontractor for payment, the notarized
statement of the Beneficiary that the demand is due and payable, that a request
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for payment has been made of the Design-Builder and that the demand has not
been paid by the Design-Builder within the time allowed for such payment by the
Subcontract, and any correspondence between the Beneficiary and the Design-
Builder or its Subcontractors concerning such demand.

(ix) The City will make payment only if, after considering all defenses presented by the
Design-Builder, it determines that the payment is due and owing to the Beneficiary
making the demand.

(x) No Beneficiary will be entitled to interest from the City, or to any other costs,
including, but not limited to, attorneys’ fees, except to the extent required by State
Finance Law 137.

(d) Upon receipt by the City of a Claim pursuance to this Section 4.3 (City Payment Guarantee)
the City may withhold from any payment otherwise due and owing to the Design-Builder
under this Agreement in an amount sufficient to satisfy the Claim.

() In the event the City determines that the Claim is valid, the City will notify the
Design-Builder of such determination and the amount thereof and direct the
Design-Builder to immediately pay such amount to the beneficiary. In the event the
Design-Builder, within seven (7) days of receipt of such notification from the City,
fails to pay the Beneficiary, such failure shall constitute an automatic and
irrevocable assignment of payment by the Design-Builder to the beneficiary for the
amount of the demand determined by the City to be valid. The Design-Builder,
without further notification or other process, hereby gives its unconditional consent
to such assignment of payment to the Beneficiary and authorizes the City, on its
behalf, to take all necessary actions to implement such assignment of payment,
including without limitation the execution of any instrument or documentation
necessary to effectuate such assignment.

(i) In the event that the amount otherwise due and owing to the Design-Builder by the
City is insufficient to satisfy such Claim, the City may, at its option, require payment
from the Design-Builder of an amount sufficient to cover such Claim and exercise
any other right to require or recover payment which the City may have under Law
or Contract.

(i) In the event the City determines that the demand is invalid, any amount withheld
pending the City’s review of such demand will be paid to the Design-Builder with
the next Payment Request in accordance with Article 21 (Payment Provisions);
provided, however, no lien or lawsuit has been filed or Claim filed with the
Comptroller. In the event that a lawsuit has been commenced on the Claim, or lien
filed or the Claim has been filed with the Comptroller, amounts withheld may
continue to be withheld, without interest to the Design-Builder, until resolution of
the lien or the lien has otherwise been sufficiently bonded in accordance with the
Lien Law of the State of New York or the Claim is resolved, as applicable.

(e) The provisions of this Section 4.3 (City Payment Guarantee) shall not prevent the City and
the Design-Builder from resolving disputes in accordance with this Agreement.

)] In the event the City determines that the Beneficiary is entitled to payment pursuant to this
Section 4.3 (City Payment Guarantee), such determination and any defenses and
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counterclaims raised by the Design-Builder will be taken into account in evaluating the
Design-Builder’s performance.

(9) Nothing in this Section 4.3 (City Payment Guarantee) will relieve the Design-Builder of the
obligation to pay all valid and lawful Claims against the Design-Builder relating to the Work.

(h) The Design-Builder will not require any performance, payment or other bonds of any
Subcontractor if this Agreement does not require such bonds of the Design-Builder. This
provision does not intend to limit the Design-Builder from requiring performance and
payment bonds up to 100% of the Subcontractor’s Subcontract value or requiring Subguard
Insurance; provided that, the collective penal sum amount provided by all Subcontractors
does not exceed the penal sum requirement for Performance Bond and Payment Bond
under this Agreement.

0] The payment guarantee made pursuant to this Section 4.3 (City Payment Guarantee) will
be construed in a manner consistent with Section 137 of the State Finance Law and will
afford to persons furnishing labor or materials to the Design-Builder or its Subcontractors
in the prosecution of the Construction Work under this Contract all of the rights and
remedies afforded to such persons by such section, including but not limited to, the right to
commence an action against the City on the payment guarantee provided by this Section
4.3 (City Payment Guarantee) within the one-year limitations period set forth in State
Finance Law Section 137(4)(b).

4.4 Direct Agreements

(a) Prior to NTP issuance, or at any other time as required by DDC, the Design-Builder will
provide DDC with one or more executed Direct Agreements for each Key Subcontract in a
form substantially consistent with Schedule J-3 (Form of Direct Agreement) executed by
the Design-Builder and each Key Subcontractor.

(b) For the purpose of obtaining additional Direct Agreements, DDC may designate any
Subcontract important to the delivery of the Project as a Key Subcontract. Upon such
designation, the Design-Builder shall provide DDC with an executed Direct Agreement in
a form substantially consistent with Schedule J-3 (Form of Direct Agreement) executed by
the Design-Builder and any such designated Key Subcontractor within the time reasonably
requested by DDC.

4.5 Closing Bond

€) Without limiting DDC’s rights under Section 2.9 (Final Proposal Termination Grounds), if
the Design-Builder is terminated by DDC prior to Phase 2 under this Agreement due to a
Design-Builder Default, then the City will be entitled to draw and retain the full amount of
the Closing Bond as the sole monetary remedy of the City against the Design-Builder under
this Agreement in respect of such Design-Builder Default, unless such Design-Builder
Default is directly caused by any DDC breach of this Agreement.

(b) The Parties, as sophisticated and experienced parties, acknowledge that:

0] it is difficult or impossible to determine with precision the amount of damages and
Losses that would or might be incurred by the City as a result forgoing alternative
opportunities and for other costs incurred by the City in reliance upon the Design-
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Builder’s obligation to deliver, negotiate and agree on a Final Proposal by the
applicable Phase 1 Milestone Deadlines and to progress to Phase 2;

(i) the sums that are payable under the Closing Bond are in the nature of liquidated
damages (and not a penalty), are fair and reasonable and represent a reasonable
estimate of fair compensation for the damages and Losses that will be incurred by
the City as a result of the Design-Builder’s failure to deliver, negotiate and agree
on a Final Proposal by the applicable Phase 1 Milestone Deadlines and progress
to Phase 2, including the City’s additional or increased costs and Losses; and

(iii) the additional costs and Losses associated with each of the items referred to in
clause (ii) increase and compound as time passes and also become substantially
more complex to ascertain as time passes.

4.6 Joint and Several Liability

If the Design-Builder is a joint venture, consortium or other form of general partnership, each
Principal Participant is jointly and severally liable for the obligations of the Design-Builder under
this Agreement.

5. COLLABORATIVE NATURE OF THE PROJECT
51 Cooperation of the Parties

€) Each Party must cooperate in Good Faith, at its own expense, with the other Party in the
fulfillment of the purposes and intent of this Agreement. Neither Party will be under any
obligation to perform any of the other Party’s obligations under this Agreement.

(b) The Parties have an obligation to coordinate and interface with third-parties, including as
specified in the Project Requirements.

(c) If Other Contractors’ work requires access to the Project Site, if requested by the Design-
Builder, DDC will require Other Contractors seeking access to the Project Site to execute
hold harmless agreements, in a form acceptable to DDC, in favor of the Design-Builder for
any activities performed by Other Contractors on the Project Site. If the Design-Builder
seeks access to adjacent or other sites controlled by Other Contractors, DDC may require
the Design-Builder to execute a hold harmless agreement, in a form acceptable to DDC
and at no additional cost to DDC, in favor of such Other Contractors.

5.2 Acknowledgement with Respect to Other Contractors and the City Operations
The Design-Builder acknowledges and agrees that:

€) the City may award, at any time, additional contracts to contractors, and other third parties
for demolition, construction and other work at or near the Project Site, including any of the
Other Contractors;

(b) the City may be engaged in various activities, including construction, maintenance and
operations associated with the ongoing operation and use of the City Assets; and

(c) at all times it is essential that any of the Work and work performed by others does not
interfere with the efficient functioning of any City Asset or Adjacent Property.
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5.3 No Interference with Public or Operation of any City Asset

(a) Except as expressly provided by this Agreement, the Design-Builder must not interfere and
must ensure that its Subcontractors do not interfere with the efficient operation of, or public
access to, or use of, any City Asset (including interfering with or causing delays to vehicular
or pedestrian traffic) or transit facilities or Utility facilities and must ensure compliance with
the applicable Standards of Performance at all times, including noise control and
environmental standards established by the Project Requirements and Applicable Law.

(b) If DDC determines that the Design-Builder has interfered with or is interfering with the
efficient operation of, or public access to, any City Asset (including interfering with or
causing delays to vehicular or pedestrian traffic) or transit facility or Utility facility:

() DDC may direct the Design-Builder to take such steps as DDC determines are
necessary to cease causing such interference (including directing the Design-
Builder to remove or relocate any equipment or materials that are causing the
interference); and

(i) the Design-Builder must promptly comply with any direction given by DDC under
Section 5.3(b)(i).

(© Subject to Section 5.3(d), any direction given by DDC under Section 5.3(b)(i) must be in
writing and signed or given by DDC Representative or their designee.

(d) In the case of an Emergency, DDC may issue an oral direction under Section 5.3(b)(i),
which will be confirmed in writing by DDC within a reasonable time thereafter.

(e) If the Design-Builder fails to promptly take the steps required by DDC under
Section 5.3(b)(i):

0) DDC may take the steps that it determines are necessary to remove or mitigate
the applicable interference and will notify the Design-Builder in writing of the steps
it has taken; and

(i) the Design-Builder must promptly reimburse DDC for all costs, that DDC incurs in
taking action under Section 5.3(e)(i). DDC will be entitled to deduct such amounts
from payments otherwise due and owing to Design-Builder.

) Any direction given by DDC under this Section 5.3 will not entitle the Design-Builder to
claim a Relief Event.
5.4 DDC Reasonable Assistance
€) Subject to Section 5.4(b), DDC will provide reasonable assistance to the Design-Builder in

connection with the Design-Builder’s obligations in connection with:

0) the delivery of any Phase 1 Services that require information or access from DDC
or require reasonable coordination by DDC;

(i) Design-Builder’s negotiation of each Force Account, if the Agreement requires the
Design-Builder to obtain such agreements, and/or cooperation from Railroad
Owners in providing any necessary and agreed Force Account Work;

Design-Build Agreement

New York City Department of Design and Construction GMP / BBJ

-24-



(iii) the negotiation of any agreements for utility relocation and the resolution of any
disputes with all third parties owning Utilities in connection with such agreements;
and

(iv) Governmental Approvals required from non-City entities including, as appropriate,
executing permit applications, attending public hearings and meetings, and
providing the Design-Builder with existing relevant data and documents that are
within DDC’s custody or control or are reasonably obtainable by DDC and which
are reasonably required for such purpose; provided, however, that DDC'’s
obligation to provide such reasonable assistance will not limit the Design-Builder’s
obligation under Article 10 (Governmental Approvals), including the Design-
Builder’s primary obligation to obtain all required Governmental Approvals for the
Project, and DDC'’s obligation to provide assistance will be limited to only those
actions legally required by DDC as permittee or co-permittee or that involve
providing information in the possession of, or reasonably obtainable by, DDC.

(b) Any such assistance will be provided by DDC only when DDC can do so without incurring
any additional cost to DDC, and only upon the reasonable written request of the Design-
Builder made directly to DDC, and DDC will have no affirmative obligation independently
to initiate or to provide such assistance. This covenant will also not obligate DDC to staff
the Design-Builder's permitting or development efforts, to undertake any new studies or
investigations with respect to the Project, or to affirmatively seek to obtain the agreements
or permits required to be obtained by the Design-Builder under this Agreement.

55 MTA Coordination and Force Account

€) This Section applies only where performance of the Work requires DDC to enter into a
force account with the MTA.

(b) If notified by DDC, the Design-Builder will be required to comply, and proactively fulfil any
MTA requirements and obligations that DDC or the Design-Builder is required to comply
with in connection with the Project or the performance of the Work within the vicinity of any
MTA asset. To the extent necessary to perform the Work or as otherwise notified by DDC,
the Design-Builder is obligated to understand any and all MTA rules, regulations and force
account support requirements and must (i) comply, on DDC’s behalf, with any such MTA
requirements on a fully back-to-back basis to the same extent and to the level required by
DDC and (ii) proactively coordinate with DDC to ensure the Design-Builder understands
and possesses all information relevant to MTA necessary to perform the Work or otherwise
comply with its obligations under this Section 5.5.

(c) Without limiting Section 5.5(b), DDC and the Design-Builder must work to agree on terms
with the MTA regarding, at a minimum, the time, location, number of force account
personnel, cost and other terms and conditions usual and customary for force account work
(“MTA Force Account T&Cs”). Once any MTA Force Account T&Cs are agreed to in
writing between MTA and DDC, the Design-Builder must comply with the terms of the MTA
Force Account T&Cs at all times including on a fully back-to-back basis to the same extent
and to the level required by DDC (where applicable) and keep DDC regularly and timely
informed in writing of any requests for MTA force account work under such MTA Force
Account T&Cs.
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PART B — THE WORK
6. PERFORMANCE OF THE WORK
6.1 Scope of Work and General Obligations
€) Performance Generally

In performing the Work, as further described in the Contract Documents, the Design-Builder, in
addition to performing all other requirements in the Contract Documents must furnish all Design
Work and Construction Work, including all engineering and other services, provide construction
management, Quality Controls, Quality Assurance and quality management and all work, including
all materials, equipment, labor, and installations, and undertake all efforts necessary or appropriate
to construct the Project in accordance with the Contract Documents, so as to achieve completion
of each Phase 1 Milestone by the relevant Phase 1 Milestone Deadline and Substantial Completion
and Final Completion by the applicable Guaranteed Completion Date set out in this Agreement.

(b) Requirements and Standards

The Design-Builder must perform the Work in accordance with the following “Standards
of Performance”

0] the Project Requirements and all other requirements of the Contract Documents;
(i) Best Industry Practice;
(i) the Applicable Standards;

(iv) all Applicable Laws, including Sections 200, 240, 241 and 242 of the New York
Labor Law;

(v) the requirements of all Governmental Approvals; and
(vi) the orders, directions and requirements of DDC.
(c) Means and Methods

The means and methods of performing the Work will be in the Design-Builder’s discretion
in accordance with, and subject to, the terms of this Agreement.

(d) Notice to Proceed

Subject to registration pursuant to section 328 of the City Charter, this Agreement will
become in full force and effect on the date set forth in the Notice to Proceed (the “NTP
Date” and “NTP”, respectively) issued by DDC. The NTP Date is the date the Design-
Builder is authorized, subject to Section 6.3 (Access to Project Site) and Section 6.4
(Commencement of Construction Work), to commence all Phase 1 Services. Any Work
commenced prior to the NTP Date will be at the Design-Builder’s risk and the Design-
Builder will not be entitled to compensation under this Agreement until the NTP Date in
accordance with this Agreement.

(e) PPB Rules
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Unless otherwise expressly stated in this Agreement and to the greatest extent permitted
under Applicable Law, the PPB Rules do not apply where the PPB Rules conflict with or
modify the terms of this Agreement.

6.2 Design Work
€) Generally

The Design-Builder must ensure that all Design Work is undertaken by qualified design
professionals licensed as required by the Standards of Performance to perform the Work.

(b) PDC Approval

0] The Design-Builder acknowledges that prior to submitting its Final Proposal DDC
may first require the Design-Builder to obtain preliminary PDC approval of the
Design-Builder’s Design Documents in accordance with Applicable Law and PDC’s
policies.

(ii) Where a PDC approval is required, the Phase 1 Services and the Phase 2 Work
include, without limitation, the Design-Builder's preparation of materials for
submission to PDC, presentation of the same and responses to PDC’s questions,
requests for additional information and back-up documentation, including any
Design Work related to the same, all in accordance with the Project Requirements
and Applicable Law.

(i) Changes to the Design-Builder's Design Documents may be proposed by PDC. If
accepted by DDC, DDC may direct the Design-Builder in writing to implement such
changes either (i) in accordance with this Agreement, (ii) during Phase 1, as part
of its Final Proposal or (jii) issue a DDC Modification Request to the Design-Builder
in accordance with Section 23.3 (Modification Proposals).

(iv) If such PDC changes causes a material delay to the Critical Path or increases Net
Costs to the Design-Builder relative to its Proposal Commitments or the Final
Proposal, as applicable and in each case, is not otherwise required by this
Agreement or covered by a Change Order following a DDC Modification Request
under Section 6.2(b)(iii) above, DDC’s written direction will entitle the Design-
Builder to either (i) during Phase 1, include such Modification as part of its Final
Proposal under Section 2.5(c)(v) (Final Proposal Adjustment) or (ii) during Phase
2, seek relief in accordance with Section 23.5 (Extra Work Directive).

(© Design Document Completion

The Final Design Documents, Release for Construction Documents and Record Drawings

must:
0] satisfy all the Project Requirements and Governmental Approvals; and
(i) be Signed and Sealed by the Designer of Record in accordance with the Standards

of Performance.

6.3 Access to Project Site

Design-Build Agreement

New York City Department of Design and Construction GMP / BBJ

-27-



(a) Project Site Access

Subject to the Design-Builder satisfying each of the requirements below, DDC grants the
Design-Builder and its Subcontractors a non-exclusive right to enter and access the Project
Site or portions of the Project Site in accordance with the Project Requirements, subject to
Section 6.4 (Commencement of Construction Work) for the sole purpose of performing the
Work until Final Completion:

0] the Design-Builder has provided DDC with certificates of insurance evidencing that
it has procured, put in place and is maintaining in force, all insurances required to
be provided by the Design-Builder under this Agreement to access the Project Site
and perform the relevant Work;

(ii) the Design-Builder has delivered all Submittals required to be submitted to and
approved or reviewed, as applicable, by DDC to gain access to the Project Site,
and, where approval is required, DDC has approved these plans prior to the
Design-Builder gaining access to the Project Site or the relevant portion of the
Project Site, as applicable; and

(i) the Design-Builder has satisfied all other requirements in the Contract Documents
necessary to commence the applicable Work on the portion of the Project Site
requested in accordance with the Project Requirements.

(b) Phase 1 Site Access

During Phase 1 the Design-Builder will only be entitled to a limited grant of access to the
Project Site as provided in the Project Requirements solely for the purpose of carrying-out
any Enabling Work or Project Site investigations and will not be entitled to full and complete
uninterrupted access to the Project Site unless otherwise provided in the Project
Requirements for certain Enabling Work. The Design-Builder acknowledges that the City
may continue to have access to the Project Site and any structures on the Project Site for
the duration of Phase 1 and as provided under the Project Requirements, in connection
with any termination of this Agreement under Section 2.9 (Final Proposal Termination
Grounds), the Design-Builder may be required to restore the Project Site to its original
condition prior to such Project Site investigations or Enabling Work, as applicable.

(© Staging Area

The Project Site is the only area the City will make available to the Design-Builder to
perform the Work, including any equipment or material staging, office space or material
storage.

(d) General Site Access Requirements

0) The Design-Builder’s right of access to the Project Site will be subject to the
Design-Builder complying with the Standards of Performance, certifications and all
other requirements of this Agreement with respect to access (including the
requirements in the Project Requirements with respect to security and being
escorted, where applicable).

(i) This Agreement does not constitute a lease to the Design-Builder or a grant of any
right, title, interest or estate in the Project or the Project Site.
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(iii) Any additional property that the Design-Builder requires for its performance of the
Work (including, without limitation, additional staging or temporary lay-down areas)
must be obtained at its own expense.

(iv) DDC may identify in the Project Requirements or at any time in writing to the
Design-Builder areas outside of the Project Site for temporary access and use by
the Design-Builder, solely in the discretion of DDC (“Temporary Access Areas”).
The Design-Builder will be permitted to use only so much of the applicable portions
of Temporary Access Areas as for the period and purposes identified by DDC. To
the extent the Design-Builder has completed any Work required to be performed
on, or within, any Temporary Access Areas, the Design-Builder must vacate and
return such Temporary Access Areas back to DDC in a condition that it was in prior
to the Design-Builder gaining such Temporary Access Areas. Temporary Access
Areas are not part of the Project Site and DDC may grant access, revoke access
or deny an extension of access in its sole discretion. Such grant, failure to grant,
revocation or denial of an extension will not be deemed a Relief Event.

(V) DDC may at any time make joint or exclusive assignments of particular portions of
the Project Site to the Design-Builder or to others and may take over and use for
other purposes any portions that, in DDC’s discretion, are not required for the
Design-Builder’s performance of the Work.

6.4 Commencement of Construction Work
The Design-Builder will not commence:

€) any physically intrusive or destructive site investigation Work (e.g. geotechnical borings,
wall samplings, etc.) including any applicable Enabling Work, necessary to identify any
Unknown Site Conditions, until the Design-Builder has certified to DDC that it has satisfied
any Standards of Performance and any conditions identified in the Project Requirements
for gaining physical access to the Project Site;

(b) Early Phase 2 Work and any other portion of the Construction Work until:

0] Phase 2 has commenced or DDC, in its sole discretion, permits all or portions of
Early Phase 2 Work to commence during Phase 1 by providing written notice to
the Design-Builder in accordance with Section 2.3(b);

(i) the Design-Builder's Site Safety Plan for the applicable Construction Work has
been approved and the Design-Builder has designated a safety representative with
the necessary qualifications and experience to supervise the implementation and
monitoring of all safety precautions and programs related to the Site Safety Plan;

(iii) all applicable Governmental Approvals necessary to commence such Early Phase
2 Work or Construction Work have been obtained,;

(iv) any other requirements and conditions identified in this Agreement and Project
Requirements necessary to commence performance of the Early Phase 2 Work or
any other applicable Construction Work have been satisfied; and

(V) the Design-Builder has submitted a certification in writing that it has satisfied all of
the above.
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6.5 Title to Work Product

(a) Other than Licensed Work Product, all Work Product, as applicable, will be considered
“work-made-for-hire” within the meaning and purview of Section 101 of the United States
Copyright Act, 17 U.S.C. § 101, and upon delivery of Work Product (excluding Licensed
Work Product) to DDC, the City will:

0] own all rights, title and interest in the Work Product (free and clear of all Claims,
liens, encumbrances, and security interests); and

(i) all Intellectual Property in the Work Product.

(b) To the extent that the Work Product does not qualify as “work-made-for-hire” for any reason
and is not identified in the Design-Builder Proposal Commitments or Final Proposal as
Licensed Work Product, the Design-Builder irrevocably transfers, assigns and conveys
exclusive copyright ownership in and to such Work Product to the City, free and clear of
any liens, claims, or other encumbrances. The Design-Builder will retain no copyright or
intellectual property interest in such Work Product. Without the City’s prior written consent,
Design-Builder will not use Work Product for any purpose other than in connection with its
performance under this Agreement. The City may grant the Design-Builder a license to use
the Work Product on such terms as determined by DDC and as set forth in the license.

(© With respect to Licensed Work Product, the Design-Builder grants the City a nonexclusive,
transferable, royalty-free, irrevocable, worldwide, fully paid up right and license to use,
reproduce, modify, adapt, disclose to and sublicense to other persons engaged by or on
behalf of the City (directly or indirectly) the Licensed Work Product and Intellectual Property
in the Licensed Work Product. Except as expressly provided by DDC and below, the
Design-Builder will continue to have a full and complete right to use any and all duplicates
or other originals of its Licensed Work Product in any manner it chooses. The Design-
Builder may not use duplicates or originals of Licensed Work Product describing or
depicting, where applicable, non-public, secure areas of the Project or security features of
the Project (except depictions of the outside of the facility that can be discerned by the
general public) for any reason, except as permitted in writing by DDC.

(d) If requested by DDC, the Design-Builder must (at no cost to DDC) promptly execute all
documents and perform all other acts that DDC determines may be necessary (if any) to
ensure that the City’s right, title and interest in the Work Product are protected and
enforceable.

(e) The Design-Builder will promptly and fully report to DDC any discovery or invention arising
out of or developed in the course of performance of this Agreement.

Q) The Design-Builder acknowledges that as a result of the rights conferred on the City under
this Section 6.5, without limiting any other rights the City may have, the City may use,
reproduce and publish, as applicable, the Work Product for any purpose and at any time
without any obligation to notify, or seek permission from, the Design-Builder.

(9) The Design-Builder represents and warrants that the Work Product: (i) is wholly original
material not published elsewhere (except for material that is in the public domain); (ii) does
not violate any copyright law; (iii) does not constitute defamation or invasion of the right of
privacy or publicity; and (iv) is not an infringement, of any kind, of the rights of any third
party. To the extent that the Work Product incorporates any non-original material, the
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Design-Builder has obtained all necessary licenses, permissions and clearances, in writing,
for the use of such non-original material under this Agreement, copies of which will be
provided to DDC upon execution of this Agreement.

(h) In no case will this Section 6.5 apply to, or prevent the Design-Builder from asserting or
protecting its rights in any discovery, invention, report, document, data, photograph,
deliverable, or other material in connection with or produced pursuant to this Agreement
that existed prior to or was developed or discovered independently from the activities
directly related to this Agreement.

6.6 Title to Construction Work

(a) Title to all Construction Work will pass to the City free and clear of all Claims, liens,
encumbrances, and security interests upon the incorporation of the Construction Work into
the Project, or upon the Design-Builder’'s receipt of payment for the Construction Work,
whichever occurs first. Notwithstanding such title transfer, risk of loss of any Construction
Work or Work Product will remain with the Design-Builder until Substantial Completion of
the Project.

(b) If requested by DDC, the Design-Builder must (at no cost to DDC) promptly execute all
documents and perform all other acts that DDC determines may be necessary (if any) to
ensure that the City’s right, title and interest in the Construction Work passes to the City in
accordance with Section 6.6(a).

6.7 Minor Waiver Requests

€) The Design-Builder may make a written request to DDC in the form attached as Exhibit 10
(Minor Waiver Request/Directive Form) to make Minor Waivers to, and consistent with the
intent of, the Contract Documents. Any such Minor Waiver request by the Design-Builder
may only be implemented by the Design-Builder if such Minor Waiver request form
attached as Exhibit 10 (Minor Waiver Request/Directive Form) is signed in writing by DDC.
All Minor Waiver requests by the Design-Builder must certify that such Minor Waiver (i) will
not impair or diminish any Contract Document, (ii) will not cause a delay to achieving any
Guaranteed Completion Date and (iii) will not cause the City to incur any additional cost or
expense to complete the Project. To the extent such Minor Waiver requested by the
Design-Builder causes the Design-Builder to incur any additional cost or expense, the
Design-Builder acknowledges that such costs and expenses are the sole responsibility of
the Design-Builder and waives any right to seek reimbursement of any kind from the City.
The Design-Builder will be responsible for all costs associated with the burden of proof that
the proposed Minor Waiver requested by the Design-Builder is compliant with the terms of
this Section 6.7. All such approved Minor Waiver requests are deemed part of the Contract
Documents.

(b) DDC may make Minor Waivers to the Contract Documents by issuing to the Design-Builder
a Minor Waiver directive signed in writing by DDC in a form substantially consistent with
the form attached as Exhibit 10 (Minor Waiver Request/Directive Form). Without prejudice
to DDC'’s rights under Article 23 (Allowance Approvals, Change Orders and Extra Work
Directives), DDC may not issue a Minor Waiver directive that (i) will cause a delay to
achieving any Guaranteed Completion Date or (ii) will cause the Design-Builder or the City
to incur any additional cost or expense to complete the Project. Upon receipt of a Minor
Waiver directive, the Design-Builder must promptly implement and perform the Work as
directed by DDC in such Minor Waiver directive. The Design-Builder will be responsible
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for all costs associated with the burden of proof that any Minor Waiver directive by DDC
violates the terms of this Section 6.7(b). All such Minor Waiver directives are deemed part
of the Contract Documents.

7. QUALITY ASSURANCE, QUALITY CONTROL, INSPECTION AND MONITORING

The Design-Builder is responsible for the quality of the Work and must develop, maintain and
implement a quality management program in accordance with the Project Requirements. Subject
to the warranty provisions in Part F (Warranties, Defects and Liability), prior to Final Completion,
the Design-Builder must rectify, replace and fix any nonconforming Work discovered at any time
during the Design-Builder’'s performance under this Agreement, to the reasonable satisfaction of
DDC.

8. SAFETY

In performing the Work, the Design-Builder must exercise, and must ensure that its Subcontractors
exercise, every precaution to prevent injury to persons (including workers and members of the
public) or damage to City Assets or any other property, as applicable. The Design-Builder assumes
complete responsibility for implementing and monitoring all safety precautions and programs
related to the performance of the Work, in accordance with the Site Safety Plan, Safety Standards,
other requirements of this Agreement and Best Industry Practices. The Design-Builder is required
to comply with all safety compliance orders issued by the City.

9. SITE VALIDATION
9.1 Inspection of Site Conditions
€) The Design-Builder must undertake all tests, inspections and investigations of the Project

Site (including additional geotechnical evaluations, Hazardous Materials or Utility studies)
as the Design-Builder deems necessary to perform its obligations under this Agreement.

(b) The Design-Builder must provide DDC promptly with copies of all reports or analyses
generated by the Design-Builder’s tests, inspections and investigations of the Project Site.

9.2 Site Validation Period
€) Generally

Subject to satisfying the requirements in Section 6.4(a), the Design-Builder may enter the
Project Site for the purpose of undertaking tests, inspections and investigations of the
Project Site (including additional geotechnical evaluations, Hazardous Materials or Utility
studies) subject to complying with all security and other access requirements set out in this
Agreement.

(b) Entitlement to an Allowance Payment Request or Change Order

0) The Design-Builder will be entitled to request a Relief Event or Compensable Relief
Event for any Unknown Site Conditions at any time, except the Design-Builder will
be limited to claiming a Relief Event or Compensable Relief Event prior to the
expiration of the Site Validation Period for those Unknown Site Conditions
identified in Schedule A (Contract Information).
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(ii) The Design-Builder will not be entitled to a Relief Event or Compensable Relief
Event on the basis of the Unknown Site Conditions at the Project Site described in
Section 9.2(b)(i) that are identified or discovered after the Site Validation Period.

(c) Extension to Claim Relief for Undisclosed Site Conditions

The Parties recognize that the Design-Builder may be unable to conduct the investigations
contemplated by this Section 9.2 because it will not (without any fault of the Design-Builder)
be permitted by DDC to have access to certain areas or portions of the Project Site within
the Site Validation Period to perform reasonable and necessary investigations on, or within,
portions of the Project Site (“Inaccessible Locations”). The Design-Builder must notify
DDC of any Inaccessible Locations during the Site Validation Period, and must provide for
appropriate contingencies or allowances in its Final Proposal to account for any anticipated
Unknown Site Conditions connected with such Inaccessible Locations. The Design-Builder
must notify DDC within sixty (60) days (except where discovery of such unavailability was
impossible during such 60-day period) of commencement of Phase 1 of all non-accessible
areas and the dates upon which these areas are expected to become accessible. If DDC
agrees that these areas are not-accessible, then, for the limited purpose of performing
Project Site validation solely within such non-accessible areas, the Site Validation Period
will be extended for the period of time such areas were inaccessible, not to exceed the
amount of time notified by DDC Representative to the Design-Builder in writing. If DDC,
acting reasonably, does not agree that these areas are non-accessible, then the Site
Validation Period will not be extended.

9.3 Discovery of Unknown Site Conditions

If at any time during the performance of the Work, the Design-Builder becomes aware of any
Unknown Site Condition or has cause to suspect the presence of an Unknown Site Condition, the
Design-Builder must:

€) where required to comply with its safety obligations:

0] promptly stop the Work affected by the Unknown Site Condition, secure the area
against injury to persons or damage to property; and

(i) promptly (but not later than two (2) days) notify DDC (verbally followed by written
notification) of the Unknown Site Condition and the steps that the Design-Builder
intends to take to comply with its safety obligations; and

(b) where the Unknown Site Condition may lead to a claim for a Compensable Relief Event
under Article 24 (Relief Events) or otherwise adversely impact the Work, promptly notify
DDC (verbally followed by written notice) and specify in any notification (in addition to
meeting all the timing, notice and other applicable requirements set forth in Article 24
(Relief Events)):

0) the nature and location of the Unknown Site Condition; and
(i) the impact that the Unknown Site Condition will have on the Work.
10. GOVERNMENTAL APPROVALS

10.1  Design-Builder Responsibility for Governmental Approvals
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(a) Except with respect to DDC’s responsibility for City Obtained Governmental Approvals set
forth in Section 10.2 (City Obtained Governmental Approvals), the Design-Builder is
responsible for diligently pursuing (exercising all reasonable diligence and efforts and
affirmative coordination and communications in accordance with Best Industry Practice in
the City) and obtaining all Governmental Approvals (including any application, revision,
modification, amendment, supplement, renewal or extension) required in connection with
its performance under this Agreement, all at its sole cost and expense.

(b) The Design-Builder must apply for, and submit or file any information required to obtain
any Governmental Approval in its own name, and may only do so after obtaining written
approval from DDC for such application, submission or filing; provided, however, that if
such Governmental Approval may only be held in the name of DDC or other City
department or entity (a “City Name Only Governmental Approval”), and DDC has
approved such action in advance, in writing, then any application or information may
lawfully be submitted by the Design-Builder in DDC’s name.

(© The Design-Builder will be responsible for all Work necessary to prepare, submit and obtain
the City Name Only Governmental Approvals. Notwithstanding Section 10.1(b), where
identified by DDC, the Design-Builder may only submit applications or information for
certain DDC Name Only Government Approvals for a Governmental Entity’s review and
approval through DDC (and not directly) and DDC will (subject to its review of such
Submittal for completeness) submit applications or information for such City Name Only
Governmental Approval on behalf of the Project. To the extent DDC believes any such City
Name Only Governmental Approval should be corrected either before or after submission
to any such Governmental Entity, the Design-Builder must promptly modify and re-submit
such City Name Only Governmental Approval to DDC for its submission or re-submission,
as applicable, to the relevant Governmental Entity. This process will continue until the
applicable Governmental Entity issues a permit or approval of the City Name Only
Governmental Approval. The Design-Builder should afford adequate time for this DDC
review and submission in its Project Schedule.

10.2  City Obtained Governmental Approvals

€) The City is responsible for obtaining and maintaining any City Obtained Governmental
Approvals required for the Project. The Design-Builder will provide reasonable assistance
to DDC in maintaining and obtaining any such City Obtained Governmental Approvals,
including providing to DDC information and documentation required to obtain any City
Obtained Governmental Approvals reasonably requested by DDC in connection with the
applications for such City Obtained Governmental Approvals.

(b) Subject to first receiving DDC'’s prior written approval, the Design-Builder may seek and is
responsible for obtaining any modifications, revisions, renewals, extensions, supplements
or amendments to any City Obtained Governmental Approvals as may be necessary to
reflect its Release for Construction Documents or means and methods in performing the
Work.

(c) If any necessary changes under Section 10.2(b) are not permitted by the applicable
Governmental Entity issuing such City Obtained Governmental Approvals, the Design-
Builder must, at its own risk of delay and cost and subject to DDC’s approval, revise or
alter its Design Documents or means and methods, or both, as necessary to satisfy the
requirements and conditions of the applicable City Obtained Governmental Approvals as
directed by the Governmental Entity issuing such approval.
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(d) To the extent required as part of the Phase 1 Services, the Design-Builder must use its
best efforts to perform its obligations under this Section 10.2(b) and Section 10.2(c) during
Phase 1 and prior to the Final Proposal Submission Date.

(e) The Design-Builder must afford adequate time for DDC to review any required
amendments described in this Section.

10.3  Copies of Applications, Governmental Approvals & Log of Governmental Approvals

€) Within five (5) Business Days after either (i) submitting an application or other information
(including an amendment, revision, modification, supplement, renewal or extension) for, or
obtaining, a Governmental Approval or (ii) receiving a request for information or other
response to such application or information from a Governmental Entity, the Design-Builder
must deliver to DDC true and complete copies of any documents submitted to or received
from a Governmental Entity with respect to such application or Governmental Approval.

(b) The Design-Builder must prepare and maintain a log of all Governmental Approvals to be
obtained by the Design-Builder and the status of each. The Governmental Approvals log
must be included with periodic progress reports required by the Project Requirements.

11. ENVIRONMENTAL COMPLIANCE
11.1 Environmental Requirements

Where required by Applicable Law and any other applicable Standards of Performance, the Design-
Builder must:

€) design and construct the Project so that it complies with, and can be operated in
compliance with, all Environmental Requirements; and

(b) perform the Work in compliance with all Environmental Requirements.

Unless otherwise expressly provided in this Agreement, the Design-Builder is responsible for all
Environmental Requirements, including all associated costs, Losses, liabilities and damages and
obtaining any surety bond or Governmental Approval or providing any financial assurance that may
be required in connection with the Work.

11.2 Hazardous Materials

As part of the Work, the Design-Builder is responsible for the management, treatment, handling,
storage, monitoring, remediation, removal, transport and disposal of all Hazardous Materials that
are encountered in, under or on the Project Site during performance of the Work, in each case to
be in full compliance with all Standards of Performance and the Contract Documents.

12. SUBMITTALS
12.1 General

The terms and procedures in this Article 12 and the Project Requirements govern Submittals
protocols to DDC under this Agreement.

12.2  Limitations on the Design-Builder’s Right to Rely
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Nothing in this Article 12 or the Project Requirements (including any act or omission of DDC under
these provisions or any approval of or any comment to any Submittal by DDC pursuant to this
Agreement) will:

€) relieve the Design-Builder from the performance of its obligations under this Agreement
and complying with the Project Requirements;

(b) constitute acceptance by DDC that the Work satisfies the requirements of this Agreement;

(c) subject or cause DDC to assume or acquire any liability or claims for any Work performed
by the Design-Builder in connection with such Submittal; or

(d) prevent DDC from subsequently raising an objection or comment on a Submittal if the same
objection or comment was not made by DDC on a previous Submittal and the objection or
comment is necessary to ensure compliance with this Agreement.

13. TIME FOR COMPLETION & LIQUIDATED DAMAGES
13.1  Times for Completion

The Design-Builder must achieve each of the Completion Milestones set forth in Schedule A
(Contract Information) on or before the corresponding Guaranteed Completion Dates.

13.2 Delays

Upon the earlier of either the Design-Builder or DDC becoming aware that there will be, or is likely
to be, a delay in achieving any Guaranteed Completion Date ( an “Early Warning Trigger”), the
Design-Builder must and DDC may:

€) promptly (and in any event within fifteen (15) days) after becoming aware of the delay or
likely delay, notify DDC in writing of the delay or likely delay;

(b) if required by DDC, the Design-Builder must prepare a Remedial Plan in accordance with
Section 33.3 (Remedial Plan for Design-Builder Default or Early Warning Trigger); and

(c) if requested by DDC, the Parties must convene a meeting between DDC, the Design-
Builder, Principal Participants, relevant Subcontractors and other parties requested by
DDC to discuss any likely or actual delay and the steps that may be taken by the Design-
Builder to avoid or mitigate the length of the delay and its consequences.

13.3 Liquidated Damages for Delays

If the Design-Builder fails to achieve Substantial Completion for any Completion Milestone by the
applicable Guaranteed Completion Date set forth in Schedule A (Contract Information), the Design-
Builder must pay daily liquidated damages to DDC (“Delay Liquidated Damages”), at the
applicable daily rates set forth in Schedule A (Contract Information).

13.4  Accrual and Payment of Delay Liquidated Damages
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(a) Liguidated damages payable under this Article 13 will accrue daily. Such amounts will be
payable monthly or may be set off by the City against any amounts due and payable to the
Design-Builder as provided further in Article 21 (Payment Provisions).

(b) The Design-Builder must continue to pay any Delay Liquidated Damages until the
applicable delayed Completion Milestone has achieved Substantial Completion. In no
event will the payment of Delay Liquidated Damages excuse the Design-Builder from its
obligation to cause the applicable Guaranteed Completion Date to occur or the
performance of any of its other obligations under this Agreement.

13.5 Liquidated Damages not a Penalty
The Parties, as sophisticated and experienced parties, acknowledge that:

€) it is difficult or impossible to determine with precision the amount of damages and Losses
that would or might be incurred by DDC as a result of the Design-Builder’'s delay in
completing the Work on or before the applicable Guaranteed Completion Date;

(b) the sums that are payable under this Article 13 (including any increase in sums due for
extended delays) are in the nature of liquidated damages (and not a penalty), are fair and
reasonable and represent a reasonable estimate of fair compensation for the damages and
Losses that will be incurred by the City as a result of the Design-Builder’s delay, including
the City’s additional or increased costs and Losses; and

(©) the additional costs and Losses associated with each of the items referred to in clause (b)
increase and compound as time passes and also become substantially more complex to
ascertain as time passes.

13.6  Exclusive Remedy

The Delay Liquidated Damages payable under this Article 13 are DDC’s exclusive monetary
remedy for the City’s Losses with respect to the Design-Builder’s delay in achieving the relevant
Guaranteed Completion Date, but will not excuse the Design-Builder from liability for any other
breach of its obligations under this Agreement and will not preclude DDC from exercising any other
rights it has under this Agreement (including under Article 33 (Design-Builder Default)). The Delay
Liquidated Damages are also the exclusive remedy for any indemnity obligations under Article 30
(Indemnity from the Design-Builder) for Third Party Claims directly and solely caused by the
Design-Builder’s delay, but in no case does it include Third Party Claims for any physical harm,
including bodily injury or property damage caused by a Design-Builder Party.

13.7 Limitation on Liability
€) LD Cap

The maximum aggregate liability of the Design-Builder to the City for Delay Liquidated Damages
under this Article 13 (the “LD Cap”) is set forth in Schedule A (Contract Information).

(b) Aggregate Limitation on Liability

Subject to Section 13.7(c) (Exclusions from Limitations on Liability), the total, maximum
aggregate liability of the Design-Builder to DDC arising out of this Agreement will be limited to the
amount set forth in Schedule A (Contract Information) (the “Aggregate Liability Cap”). While a
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Surety that is performing the Design-Builder’s obligations under this Agreement will have an
equivalent right as the Design-Builder to assert the Aggregate Liability Cap for liabilities to DDC
the Design-Builder otherwise is responsible for under this Agreement, the Aggregate Liability Cap
will not impact the City’s right to claim amounts or require the Surety’s performance for those
liabilities or obligations which are not otherwise covered by the Aggregate Liability Cap and are in
excess of the Aggregate Liability Cap up to the full penal sum under the Performance Bond and
Payment Bond.

(c) Exclusions from Limitation on Liability

The limitation of liability in Section 13.7(b) (Aggregate Limitation on Liability) will not apply to the
following, and none of the following will be taken into account in determining whether the
Aggregate Liability Cap has been reached:

() any liabilities or obligations to the extent that:

(A) the amount of such liabilities or obligations previously paid to DDC are
actually recovered by the Design-Builder from the proceeds of insurance
maintained by DDC or required to be maintained by the Design-Builder or
any Design-Builder Party under this Agreement;

(B) an amount is paid by the Design-Builder but subsequently recovered by
the Design-Builder from DDC or any third party (other than an entity
providing insurance or a Design-Builder Party); or

(© the same would have been recovered by the Design-Builder through such
insurance if the Design-Builder or any Design-Builder Party had
maintained the coverage required to be maintained by it under this
Agreement, or if the Design-Builder or such Design-Builder Party had
otherwise complied with its obligations under, and the limitations of, such
insurance policies and diligently pursued the relevant insurance claim;

(i) liabilities that arise out of the Design-Builder's indemnity obligations under this
Agreement or any third-party claims associated with the Work or the performance
by the Design-Builder or any Design-Builder Party of any obligations under this
Agreement (including any third-party claims for any damage or destruction of
property, death or personal injury or third-party Intellectual Property);

(i) liabilities that arise out of the intentional tortious act, gross negligence or fraud of
the Design-Builder or any Design-Builder Party;

(iv) any costs, liabilities or obligations that arise from the Design-Builder’s
abandonment of the Work or from a Design-Builder Default due to an Insolvency
Event; or

(v) any cost overruns, including amounts incurred by the Design-Builder in remedying

any breach, noncompliance, or default under this Agreement.

(d) Nothing in this Section 13.7 will be deemed to limit any amounts recoverable by the City
under and in accordance with any performance bonds or payment bonds furnished by any
Key Subcontractor naming the City as dual obligee.
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14. SUBSTANTIAL COMPLETION
14.1  Conditions to Substantial Completion

Substantial Completion will occur when all conditions to Substantial Completion (“Substantial
Completion Conditions”) have been achieved for the applicable Completion Milestone as set out
in the Project Requirements and a Punch List has been approved by DDC. DDC will issue a written
determination indicating the date in which each Completion Milestone or the Project, as applicable,
has satisfied such Substantial Completion Conditions.

14.2  Substantial Completion Process

(a) The Design-Builder must provide written notice to DDC of the anticipated date for satisfying
all the Substantial Completion Conditions for each Completion Milestone no later than
ninety (90) days prior to the anticipated date. The notice must include a list of all the
applicable Substantial Completion Conditions that will be satisfied to allow DDC to issue a
determination of Substantial Completion for such Completion Milestone.

(b) No later than sixty (60) days prior to satisfying all of the Substantial Completion Conditions
for each Completion Milestone, the Design-Builder must meet and confer with DDC to
confirm that the list of requirements provided under Section 14.2(a) is in accordance with
this Agreement. Following the initial meeting, the Design-Builder and DDC will meet, confer
and exchange information on a regular basis to allow DDC to orderly and timely inspect
and test the Project, review the Final Design Documents and final Construction Documents
for the Project, and determine whether the Design-Builder has satisfied all of the
Substantial Completion Conditions.

(c) The Design-Builder must provide written notice to DDC promptly after it has satisfied all
the Substantial Completion Conditions for any Completion Milestone, together with all
supporting documents and a Punch List, specifying all items of Work to be completed and
proposing dates for the completion of each specified item of Work.

(d) In connection with and prior to its determination of Substantial Completion for the Project
or Substantial Completion of any other Completion Milestone, DDC may add or remove
items to or from the Punch List.

14.3  Partial Substantial Completion & Warranty Period

€) In DDC’s sole discretion, the Design-Builder may seek, and DDC may determine, that
Substantial Completion has occurred for any Completion Milestone. All terms and
conditions of Substantial Completion in this Agreement will apply to the applicable
Completion Milestone, except risk of loss will not transfer to the City under Section 31.18
(No-Fault Restoration Obligations) until Substantial Completion of the Project, except
where DDC determines that transfer of risk of loss is appropriate and reasonable, which
determination must be expressly stated in DDC’s written determination of Substantial
Completion for the applicable Completion Milestone.

(b) Where a Completion Milestone has achieved Substantial Completion and there are areas
or equipment, including heating, ventilation and cooling systems and elevators, that will be
used by the Design-Builder in connection with its remaining Work, including, areas used
for ingress and egress to the areas where Work remains to be performed, then the
Warranty Period required under Article 27 (Warranties) for such Work will commence upon
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the date of its Substantial Completion and will extend through the end of the Warranty
Period for Substantial Completion for the Project.

14.4  Effect of Determination of Substantial Completion

Determination of Substantial Completion for any Completion Milestone will not:

€) relieve the Design-Builder of its obligation to complete the remaining Work;
(b) cause DDC to incur Losses or claims for the Design-Builder’s performance of the Work;
(c) be construed to constitute an extension of the Design-Builder's time to complete the

remaining Work; or

(d) release the Design-Builder from any obligations under this Agreement, including its
obligations with respect to insurance coverage.

15. FINAL COMPLETION
15.1  Conditions to Final Completion

Subject to the certification to be countersigned by DDC under Section 16.2(a), Final Completion for
the Project or to the extent permitted by DDC, any other Completion Milestone, as applicable, will
occur when all the following conditions (“Final Completion Conditions”) have been satisfied:

€) Substantial Completion of the applicable Completion Milestone has been achieved;

(b) all applicable conditions to Final Completion have been achieved as set out in the Project
Requirements;

(© all applicable Punch List Work has been completed;

(d) the Design-Builder has certified, substantially in the form of Exhibit 6 (Final Completion
Certificate), that all the Work has been completed in accordance with the requirements of
the Contract Documents;

(e) the Design-Builder’s quality management lead, or other personnel approved by DDC, has
certified, substantially in the form of Exhibit 6 (Final Completion Certificate), that testing
and inspection procedures have been carried out in accordance with the Contract
Documents; and

)] the Designer of Record has inspected and certified, substantially in the form of Exhibit 6
(Final Completion Certificate), that all the Work has been completed in accordance with
the requirements of the Contract Documents.

15.2  Final Completion Process

(a) The Design-Builder must provide written notice to DDC of the anticipated date for Final
Completion of the Project, or if permitted by DDC, any other Completion Milestone no later
than twenty (20) days prior to the anticipated date for satisfying all the applicable Final
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Completion Conditions. The notice must include a list of all Final Completion Conditions
that will be satisfied to allow DDC to countersign the Certificate of Final Completion.

(b) No later than ten (10) days prior to satisfying all Final Completion Conditions for any
Completion Milestone, the Design-Builder must meet and confer with DDC to confirm that
the list of requirements provided under Section 15.2(a) is in accordance with this
Agreement and provide a draft Certificate of Final Completion to DDC. Following the initial
meeting, the Design-Builder and DDC will follow the Completion Protocols as set forth in
Section 16.2(a) until the Design-Builder signs and DDC countersigns the Certificate of Final
Completion.

15.3 Cost Savings at Final Completion

If the Contract Price is a GMP Contract Price as provided under any approved Final Proposal
Change Order, upon Final Completion occurring pursuant to Section 15.1 (Conditions to Final
Completion), DDC will determine whether the sum of all payments made to the Design-Builder for
the Phase 2 Work is less than the Contract Price, and if this is the case, the Parties will share the
difference between the Total Phase 1 and Phase 2 Contract Price and the sum of all payments to
the Design-Builder for the performance of the Work under this Agreement during Phase 1 and
Phase 2 (the “Final Savings”) in the percentage specified in Schedule A (Contract Information), in
each case, excluding amounts either: (i) paid from Allowances or Change Orders to the Design-
Builder and (ii) retained by DDC for unallocated Allowances under Section 20.7 (Allowance
Contract Price Adjustment).

16. COMPLETION PROTOCOLS
16.1  Inspection and Review

After receiving any Design-Builder notice under any of the following, as applicable: 14.2(c)
(Substantial Completion Process) or 15.2(a) (Final Completion Process) (each a “Completion
Notice”), DDC will inspect the applicable portion of the Project seeking Substantial Completion or
Final Completion, as applicable, review the applicable Final Design Documents, final Construction
Documents, Record Drawings and other Submittals and conduct any other investigation as may be
necessary to determine whether, as applicable, either (i) the Substantial Completion Conditions
have been satisfied, or (ii) the Final Completion Conditions have been satisfied (collectively, the
“Completion Conditions”).

16.2  Certification
Following each inspection referred to in Section 16.1 (Inspection and Review):

€) if DDC determines that all of the applicable Completion Conditions have been satisfied,
DDC will, for Substantial Completion of a Completion Milestone or other discrete portion of
the Work deemed substantially complete, issue a written determination of Substantial
Completion within ten (10) Business Days of making its determination and, for Final
Completion, countersign, the Certificate of Final Completion delivered to DDC by the
Design-Builder under Section 15.2(b) within ten (10) Business Days of making its
determination; or

(b) if DDC determines that any applicable Completion Condition has not been satisfied, DDC
will notify the Design-Builder in writing of the applicable Completion Conditions that have
not been satisfied within ten (10) Business Days of making its determination.
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16.3  Disputes

(a) The Design-Builder must notify DDC if it disputes DDC’s determination under
Section 16.2(b) within ten (10) days of receiving DDC’s determination. If the Design-Builder
does not notify DDC of a dispute within that ten-day period, the Design-Builder will be
deemed to have accepted DDC'’s determination.

(b) If the Design-Builder accepts or is deemed to have accepted DDC’s determination under
Section 16.2(b), the Design-Builder may resubmit (over one or more iterations) a
Completion Notice once all the applicable Completion Conditions have been satisfied (and
Section 16.1 (Inspection and Review) will apply to that resubmission).

(c) If the Design-Builder issues a notice under Section 16.3 (Disputes) and the Parties fail to
resolve the dispute within a further fourteen (14) days of that notice, the matter will be
resolved in accordance with Article 39 (Dispute Resolution Procedure).

PART C — CONTRACTING PRACTICES AND PERSONNEL
17. PERSONNEL

€) The Design-Builder must retain, employ and utilize (or where applicable, must ensure that
the relevant Key Subcontractor retains, employs and utilizes) the individuals specifically
listed as Key Personnel in Schedule G (Key Personnel & Key Subcontracts) or Exhibit 3
(Design-Builder Proposal Commitments) (or any replacements approved in accordance
with Part C (Contracting Practices and Personnel) of this Agreement) to fill the
corresponding positions until all responsibilities of that position have been completed.

(b) Replacement of such Key Personnel will only be permitted if approved in advance in writing
by DDC. Such approval will only be granted in the case of extenuating circumstances (e.g.
death, disability, incapacity, retirement, or voluntary or involuntary termination of
employment). Any proposed replacement for an individual identified as Key Personnel
must meet the minimum requirements for that title and possess qualifications substantially
similar to those of the individual being replaced. Failure by the Design-Builder to provide
the individuals specifically listed as Key Personnel in Schedule G (Key Personnel & Key
Subcontracts) or Exhibit 3 (Design-Builder Proposal Commitments) will serve as the basis
for DDC to issue a notice of Design-Builder Default, following DDC granting the Design-
Builder a reasonable cure period to cure such breach.

(© The Design-Builder will not have anyone perform work under this Agreement who is not
competent, faithful, and skilled in the work for which they will be employed. Whenever DDC
will inform the Design-Builder, in writing, that any individual is, in DDC’s opinion,
incompetent, unfaithful, or unskilled, such individual will no longer perform work under this
Agreement. Prior to making a determination to direct the Design-Builder that an individual
will no longer perform work under this Agreement, DDC will provide the Design-Builder an
opportunity to be heard on no less than five (5) days’ written notice. DDC may direct the
Design-Builder to prohibit the individual from performing work under the Agreement
pending the opportunity to be heard and DDC’s determination.

18. SUBCONTRACTING

18.1  Subcontracting
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(a) For each proposed Subcontractor at any-tier, the Design-Builder must:

() excluding any Subcontractor listed in Schedule G (Key Personnel & Key
Subcontracts) or where waived by DDC in writing, under a GMP Contract Price,
prior to selecting a Subcontractor, the Design-Builder must obtain at least three
bids from Subcontractors to ensure DDC is receiving best value (considering time,
quality, capability, experience and cost) for the Project;

(i) notwithstanding the exclusion for multiple bids pertaining to Subcontractors in
Schedule G (Key Personnel & Key Subcontracts) in Section 18.1(a)(i) above, for
those Subcontractors selected by the Design-Builder without multiple bids, the
Design-Builder must still perform a market evaluation on an Open Book Basis in
accordance with Best Industry Practice to determine current market pricing data
for the relevant trades or suppliers and ensure DDC has relevant data to confirm
any pricing received from the Design-Builder;

(iii) submit information required to register such Subcontractor in the Payee
Information Portal, including the name and address of the proposed Subcontractor;
the portion of the Work and materials which it is to perform and furnish; the
maximum Subcontract value and the start and end date of the Subcontract; and

(iv) where the applicable Subcontract (or all Subcontracts with the same Subcontractor
for the Project in the aggregate) has a value of more than $100,000 or if otherwise
required by DDC, the Design-Builder must:

(A) obtain DDC’s prior approval of such Subcontractor prior to such
Subcontractor commencing any Work under this Agreement; and

(B) where the Subcontract (or all Subcontracts with the same Subcontractor
for the Project in the aggregate) has a value of more than $250,000 in
addition to the information in (i) above, must digitally submit through the
Procurement and Sourcing Solutions Portal (“PASSPort”) disclosure
fiings and any other information required by DDC necessary to
demonstrate that the proposed Subcontractor has the necessary facilities,
skill, integrity, past experience, and financial resources to perform the
Subcontracted Work in accordance with the terms and conditions of this
Agreement and the applicable Subcontract;

(b) All Subcontractors providing services covered by this Agreement pursuant to a Subcontract
with a value of $100,000 or less are approved.

(c) For proposed Subcontracts with a value of $250,000 or less, not including Subcontractors
approved in accordance with subsection (b), above, DDC’s approval will be deemed
granted if DDC fails to issue a written approval or determination of ineligibility within forty
five (45) days of DDC'’s receipt of a complete written application for approval.

(d) The Design-Builder may not commence any applicable Work with any Subcontractor
unless the Design-Builder has complied with the obligations under this Section 18.1
(Subcontracting). The Design-Builder must provide a copy of any draft or executed
Subcontract at any-tier upon request by DDC. DDC and the Design-Builder may agree on
limited redactions to protect confidential information contained in each Subcontract, except
that in no event will DDC be required to treat the amounts payable to Subcontractors by
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the Design-Builder for Work performed or to be performed under this Agreement as
confidential.

(e) Any Subcontractor may be deemed as ineligible by DDC (in its sole discretion), in which
case the Design-Builder must perform the Work itself or through other approved or
permitted Subcontractors.

® DDC may revoke the approval of any Subcontractor granted or deemed granted pursuant
to this Agreement at any time if revocation is deemed to be in the interest of the City.
Without limiting any rights of DDC under Applicable Law or this Agreement, DDC will
provide the Design-Builder with a written determination of revocation, including reasons for
such revocation, on no less than ten (10) days’ notice unless a shorter period is warranted
by considerations of health, safety, integrity issues, or other similar factors. The Design-
Builder may request an opportunity to be heard to respond to DDC’s determination. Upon
the effective date of such revocation, the Design-Builder will cause the Subcontractor to
cease all work under the Agreement. The City will not incur any further obligation for
services performed by such Subcontractor pursuant to this Agreement beyond the effective
date of the revocation.

(9) The Design-Builder must retain or cause to be retained only Subcontractors that are
qualified, experienced and capable of performing the portion of Work to be performed by
that Subcontractor at least in accordance with Best Industry Practice.

(h) The Design-Builder will be fully responsible under this Agreement for the acts and
omissions of all Subcontractors performing any work or services in relation to the Work, as
if they were the acts and omissions of the Design-Builder.

0] DDC’s approval of a Subcontractor will not relieve the Design-Builder of any of its
responsibilities, duties, and liabilities under this Agreement. The Design-Builder will be
solely and fully responsible to the City for the acts, omissions or defaults of its
Subcontractor and of such Subcontractor’s officers, agents, and employees.

)] Nothing in this Agreement will create any contractual relationship between the City and any
Subcontractor (or any of its employees).

(K) No Subcontract entered into by any Design-Builder Party will impose any obligation or
liability upon the City to any Subcontractor (or any of its employees).

()] The City will not be responsible to the Design-Builder for any Losses it incurs that are
caused, in whole or in part, by any Subcontractor (or any of its employees).

18.2  Key Subcontracts
Excluding any Subcontracts designated by DDC as Key Subcontracts pursuant to Section 4.4(b),

the Design-Builder must not, without the prior written consent of DDC (not to be unreasonably
delayed, conditioned, or withheld):

€) terminate or agree to terminate all or any part of a Key Subcontract;
(b) enter into (or permit the entry into by any other person of) any agreement replacing a Key
Subcontractor;
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(c) amend or vary any Key Subcontract in any material respect, other than to the extent
required to comply with any amendment of this Agreement or pursuant to Change Orders
implemented in accordance with this Agreement; or

(d) permit the assignment by the Key Subcontractor of any of its rights and obligations under
the Key Subcontract.

18.3 Required Subcontract Provisions
The Design-Builder must ensure that every Subcontract is in writing and includes:

€) a requirement that the Subcontractor carry out the Work in accordance with the applicable
Standards of Performance and the terms, conditions and standards set forth in this
Agreement to the extent applicable to the Work performed by the Subcontractor;

(b) a covenant to maintain all Governmental Approvals for the performance of the applicable
Work (other than City Obtained Governmental Approvals) and comply with all
Governmental Approvals applicable to the Project Site or the Work;

(c) customary representations, warranties, guaranties, performance security (if applicable)
and liability provisions of the Subcontractor in accordance with Best Industry Practice for
work of similar scope and scale;

(d) a requirement that the Subcontractor obtain and maintain in force any insurance coverages
as are described in this Agreement and which are applicable to the Subcontractor (or if
such requirement is not specified in this Agreement, then in accordance with Best Industry
Practice for work of similar scope and scale) and to comply with all applicable insurance
requirements under Article 31 (Insurance & Restoration);

(e) a requirement that any Subcontractor participate in meetings between the Design-Builder
and DDC (if participation is required by this Agreement or as otherwise requested or
approved by DDC) concerning matters pertaining to the Subcontractor, their Work or the
coordination of their Work with others working at the Project Site, including any meetings
required under the Project Requirements. All direction to the Subcontractor must be
provided by the Design-Builder but nothing in this Agreement will limit the authority of DDC
to give any direction or take any action as it believes is necessary to remove an immediate
and present threat to the safety of life or property;

) a requirement that the Subcontractor participate in any dispute resolution proceeding
pursuant to this Agreement if either DDC or the Design-Builder request the Subcontractor’s
participation;

(9) a provision that expressly permits assignment to DDC without cost to DDC, or its
successor, assignee or designee of: (i) all Design-Builder’s rights under the Subcontract
contingent only upon delivery of a written request from DDC in accordance with this
Agreement, and (ii) the ability to assume the benefit of the Design-Builder’s rights with
liability only for those remaining obligations of the Design-Builder accruing after the date of
assumption, the assignment to include the benefit of all Subcontractor warranties,
indemnities, guarantees and performance security (if any), and expressly stating that any
acceptance of assignment of any Subcontract, by DDC, or its successor, assignee or
designee, will not operate to make DDC, or its successor, assignee or designee,
responsible or liable for any breach of any Subcontract by the Design-Builder or for any
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amounts due and owing under any Subcontract, for work or services rendered prior to the
effective date of the assignment to, and assumption of, the Subcontract by DDC, it being
understood that no such assignment or assumption will release or discharge the Design-
Builder of liabilities or obligations (including, without limitation, amounts due and owing
under any Subcontract) accrued by the Design-Builder;

(h) a covenant, expressly stated to survive termination of the Subcontract, to promptly execute
and deliver to DDC or its successor, assignee or designee a new contract between the
Subcontractor and DDC or its successor, assignee or designee on the same terms and
conditions as the Subcontract, if (A) the Subcontract, is rejected in bankruptcy or is
wrongfully terminated by the Design-Builder and (B) DDC delivers to the Subcontractor
written request for the new contract within sixty (60) days following termination or expiration
of this Agreement;

0] a requirement that the Subcontractor will comply with the applicable provisions of Article 40
(Records and Audit);

)] a requirement that the Subcontractor will indemnify and hold harmless the Indemnified
Parties as indemnitees with an equivalent indemnity as required of the Design-Builder
under this Agreement, with direct rights of enforcement, in any defense,

(K) a requirement for an acknowledgement, with each payment received, on DDC’s standard
form, as provided to the Design-Builder;

()] (A) the right of the Design-Builder to terminate the Subcontract upon any termination of this
Agreement or (B) an acknowledgement that the Subcontract automatically terminates upon
any termination of this Agreement, in each case without liability of DDC for the
Subcontractor’s lost profits or business opportunity, but subject to the right of DDC to
request a new contract as provided above;

(m) a requirement that nothing contained in the Subcontract will impair the rights of DDC;

(n) a requirement that nothing contained in the Subcontract or this Agreement will create any
contractual relationship between the Subcontractor and DDC;

(0) (A) a requirement that the Subcontractor comply, and cause its Subcontractors to comply,
with the Project Labor Agreement (where applicable) and (B) compliance, monitoring and
enforcement provisions consistent with the Project Labor Agreement (where applicable);

(p) provisions naming DDC as a third-party beneficiary of (A) all Subcontractor representations
and warranties contained in the applicable Subcontract and (B) each of the provisions
identified in clauses (a) through (o) above incorporated in the Subcontract;

(a) a requirement that the prevailing wage rates and supplemental benefits must be paid in
accordance with New York Labor Law Section 220 and the Subcontractor comply with
Sections 200, 240, 241 and 242 of the New York Labor Law;

) every Subcontract (or all Subcontracts with the same Subcontractor for the Project in the
aggregate) in excess of fifty thousand dollars must provide that pursuant to the
requirements of Section 6-123 of the City Administrative Code the Subcontractor must not
engage in any unlawful discriminatory practice as defined in Title VIl of the Administrative
Code (Section 8-101 et seq); and
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(s) language that expressly provides that any purported amendment with respect to any of the
foregoing matters set forth in clauses (a) through (r) above without the prior written consent
of DDC will be void ab initio and of no force and effect.

18.4  Key Subcontractor Performance Bond and Payment Bond

€) If the Design-Builder is providing payment bonds and performance bonds from Key
Subcontractors in accordance with the Option 2 Phase 2 Bonding Requirements in
Schedule A, subject to the terms and conditions of this Article 18 generally and Section
18.4(b) below, the Design-Builder will require and will cause each Key Subcontractor
performing Construction Work whose total value of all Key Subcontracts with the Design-
Builder exceeds $1,000,000 (either individually or in the aggregate) to furnish one or more
performance and payment bonds in an amount equal to 100% of the subcontract value for
each such Key Subcontract prior to such Key Subcontractor performing Construction Work
under any such Key Subcontract. Each performance and payment bond must be (i) in the
form attached to this Agreement as Exhibit 12 (Form of Key Subcontractor Performance
Bond and Payment Bond), (ii) issued by a Qualified Surety and (iii) include the City as a
dual obligee. The City will be entitled to claim on such performance and payment bonds
in accordance with the terms of such bonds following any default of the applicable Key
Subcontract.

(b) The Design-Builder may provide to DDC prior to the commencement of Construction Work,
in lieu of Key Subcontractors providing performance and payment bonds as required in
Section 18.4(a) above, proof of the procurement by the Design-Builder of subcontractor
default insurance (“Subguard Insurance”) which (i) is approved by DDC in its reasonable
discretion, (i) is in an amount that covers the full value of the applicable Key Subcontract,
(iii) is procured from a Qualified Surety and (iv) names the City of New York, including its
officials and employees as an additional insured.

18.5 No Liability

Notwithstanding the incorporation in any Subcontract of any of the above, and notwithstanding any
rights the City may have reserved to itself, the City or any of its officials or employees will have no
liabilities or obligations of any kind to any Subcontractor engaged by the Design-Builder or for any
other matter in connection with the relevant Subcontract, and the Design-Builder releases and
discharges the City and any of its officials or employees of, and from, any and all such liability and
obligations.

18.6 No Prohibition on Self-Performance

This Agreement does not prohibit the Design-Builder from self-performing any portions of the Work,
provided the Design-Builder is qualified and, if applicable, licensed to perform the Work, and
complies with Applicable Law and the requirements of this Agreement, including, without limitation,
the M/WBE Requirements.

18.7  Specified Providers

(a) Notwithstanding DDC identifying or specifying vendors or suppliers for certain portions of
the Work (“Specified Providers”), to the greatest extent permissible under Applicable Law,
the Design-Builder acknowledges and agrees to the following notwithstanding the Design-
Builder utilizing a Specified Provider for the Project:
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() the Designer-Builder waives and releases DDC for the performance or non-
performance of any Specified Provider; and

(i) the Design-Builder must independently test, certify, validate, diligence, approve
and accept any supply or services provided by a Specified Provider to the same
extent as any other supplier or Subcontractor and, unless the Design-Builder
notifies DDC of a defect in such Specified Provider's performance or supply, the
Design-Builder takes full responsibility for the Specified Provider's supply or
services to the same extent as any other Design-Builder Subcontractor or supplier.

(b) To the extent the Design-Builder notifies DDC of a Specified Provider's defective
performance, then the Parties will work to agree to resolve such issue within a reasonable
time following the Design-Builder’s notification to DDC.

19. NEW YORK CITY LEGAL AND PUBLIC POLICY REQUIREMENTS
€) DDC Legal and Policy Requirements

The Design-Builder must perform, and must ensure that its Subcontractors perform, the Work in
compliance with the requirements set forth in Exhibit 9 (Standard Legal and Public Policy
Requirements).

(b) M/WBE Requirements

The Design-Builder must (i) meet the M/WBE Goals defined in Exhibit 7 (M/WBE Requirements),
(i) comply with all other requirements in Exhibit 7 (M/WBE Requirements), and (iii) fulfill any
additional commitments provided by the Design-Builder in Exhibit 3 (Design-Builder Proposal
Commitments), all to ensure a successful M/WBE hiring program in its delivery and performance
of the Work.

(c) Project Labor Agreement

As required by Applicable Law, the Project and all applicable Work performed under this Agreement
is subject to the Project Labor Agreement included with the Reference Documents. The Design-
Builder must comply with the Project Labor Agreement and submit reasonable proof of compliance
with each Payment Request and upon request of the City. Without limiting the requirements of the
Project Labor Agreement, the Design-Builder must reasonably cooperate with NYCSBS and the
City on specific outreach events, including "Hire-on-the-Spot" events, for the hiring of trades
workers in connection with the Work.

(d) Continuation of Work

Whenever any labor strike, slowdown, work stoppage, picketing or other labor action that might
interfere with the performance of this Agreement, or with other City contracts or the operation of
any City facility at the Project Site or at any other City Asset as a result of the Design-Builder’s (or
its Subcontractor’s) performance under this Agreement, the Design-Builder must pursue all
remedies that are appropriate and available to avoid any interference to the Project, DDC or the
efficient operations of any City Asset, all in accordance with, and subject to, the Project Labor
Agreement.

Design-Build Agreement

New York City Department of Design and Construction GMP / BBJ

-48 -



PART D — CONTRACT PRICE AND PAYMENTS
20. CONTRACT PRICE
20.1 Phase 1 Fixed Price

During Phase 1, the Design-Builder’s sole compensation for the Phase 1 Services will be the Phase
1 Fixed Price paid in accordance with Section 21.1(a) (Phase 1 Compensation).

20.2  Fixed Contract Price Option

€) If the Final Proposal Change Order provides for a Fixed Contract Price, then as
consideration to the Design-Builder for the full and complete performance of the Phase 2
Work, DDC will pay, and the Design-Builder will accept, payments of the Contract Price as
follows:

() one or more firm, fixed-price, lump sum amounts equal to the amounts indicated
as “Lump Sum Amounts” in Schedule J-4 (Form of Final Proposal Change Order)
(the “Lump Sum Amount(s)”) to be paid in accordance with Article 21 (Payment
Provisions); and

(i) Allowances identified in this Agreement, amounts for which are identified in J-4
(Form of Final Proposal Change Order), subject to, and in accordance with Section
20.6 (Allowances), to be paid in accordance with Article 21 (Payment Provisions).

(b) DDC may identify multiple Lump Sum Amounts in Schedule J-4 (Form of Final Proposal
Change Order) where DDC, in its discretion, will pay the Design-Builder for discrete
components or elements of the Project (a “Project Component”). Each Lump Sum
Amount will have its own Schedule of Values and DDC will pay the Design-Builder for each
Project Component solely the Lump Sum Amount indicated in Schedule J-4 (Form of Final
Proposal Change Order) for such Project Component.

20.3 GMP Contract Price Option

If the Final Proposal Change Order provides for a GMP Contract Price, then as consideration to
the Design-Builder for the full and complete performance of the Phase 2 Work, DDC will pay, and
the Design-Builder will accept, payments not to exceed the GMP Contract Price, which will include
the following:

€) the Phase 2 Work Costs paid in accordance with Section 21.1(c)(ii))(A)(1); plus

(b) the Phase 2 Work fixed price amounts paid in accordance with Section 21.1(c)(ii)(B); plus

(c) the Allowances identified in this Agreement, amounts for which are identified in Schedule
B (Contract Price), subject to, and in accordance with Section 20.6 (Allowances), to be paid

in accordance with Section 23.1 (Allowance Approvals); plus

(d) each Design-Builder Construction Allowance to be paid in accordance with Section 20.8
(Design-Builder Construction Allowance).

20.4  Total Compensation
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The Total Phase 1 and Phase 2 Contract Price is the total compensation for all of the Design-
Builder’s costs and risks for managing and performing the Phase 1 Services and the Phase 2 Work,
including all costs for:

€) all Design Work;

(b) all Enabling Work and Early Phase 2 Work;

(c) all Allowance Work, subject to, and in accordance with Section 20.6 (Allowances) and
Article 21 (Payment Provisions);

(d) all mobilization payments as set out in the Project Requirements;

(e) Subcontractors, equipment, materials, labor, transportation and services;

) any royalties or licensing or other fees with respect to any Intellectual Property rights;

(9) obtaining, maintaining and complying with Governmental Approvals;

(h) taxes and any increase in taxes, including corporate taxes, sales taxes, use taxes, taxes

on all equipment, materials, labor and services;

0] any duties, fees and royalties imposed with respect to any equipment, materials, labor or
services;
)] subject to payment for any Approved Materials, completion of the Work as required in this

Agreement; and

(K) all the Design-Builder’s performance of any Work during the Warranty Period or to correct
any latent defects or non-conforming Work

20.5 No Adjustments to the Contract Price

Except for any adjustment to the Total Phase 1 and Phase 2 Contract Price in accordance with
Articles 23 (Allowance Approvals, Change Orders and Extra Work Directives) and 24 (Relief

Events):
€) the Total Phase 1 and Phase 2 Contract Price will not be adjusted; and
(b) as a result, the Design-Builder is solely responsible for any costs it incurs in excess of the

Total Phase 1 and Phase 2 Contract Price.
20.6 Allowances

The Contract Price may include Allowances identified in Schedule B (Contract Price), for which the
Design-Builder may request an Allowance Payment Request in accordance with, and subject to,
the terms and conditions of the subject Allowance.

(a) The Contract Price may include a “Compensable Relief Event Allowance” in an amount
set forth in Schedule B (Contract Price), which may be disbursed by DDC to the Design-
Builder for the following:
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() the Net Cost of any Compensable Relief Event approved under an Allowance
Approval determined in accordance with Article 23 (Allowance Approvals, Change
Orders and Extra Work Directives); and

(i) to reimburse the Design-Builder for: 1) DDC’s share of the fees and expenses
required to be paid to any mediator or the Disputes Review Board for performing
its services under and in accordance with this Agreement; and 2) DDC’s share of
Design-Builder's out-of-pocket expenses for any independent third-party
partnering facilitator contracted for the Project.

(b) Additional Allowances may be identified in the Project Requirements, including terms and
conditions for each Allowance. The amount of each Allowance included in the Contract
Price is identified in Schedule B (Contract Price).

(c) The Design-Builder’s entitlement to seek payment under any Allowance will be subject to
submission of a compliant Payment Request and compliance with Section 23.1 (Allowance
Approvals).

20.7  Allowance Contract Price Adjustment

€) Whenever amounts due for any Allowance Work or Compensable Relief Event exceeds
the applicable Allowance funding, the Design-Builder will cooperate with DDC to execute
a Change Order and adjust the Contract Price in accordance with Section 23.2 (Change
Orders).

(b) If at the date of DDC'’s issuance of a written determination of Final Completion of the
Project, there are unallocated amounts for any Allowance for which Allowance Work has
not been performed, these unallocated amounts will be retained entirely by DDC.

20.8 Design-Builder Construction Allowance

€) The Design-Builder may at any time during Phase 2, in connection with a Payment Request
for a GMP Contract Price, request that funds be paid to the Design-Builder from a Design
Builder Construction Allowance, subject to the terms and conditions of such Design-Builder
Construction Allowance and this Section 20.8 (Design-Builder Construction Allowance)
and DDC’s issuance of a Design-Builder Construction Allowance approval.

(b) Notwithstanding anything to the contrary in this Agreement: (i) the Design-Builder is not
entitled to any amount which exceeds the aggregate of the Design-Builder Construction
Allowance Total for Design-Builder Construction Allowance Work, and (ii) except for
adjustments made because of a Change Order increasing the scope of the Project, the
Design-Builder Construction Allowance Total cannot be increased for any reason and it
may not be replenished in a manner described under Section 20.7(a) (Allowance Contract
Price Adjustment).

(c) Any Design-Builder Construction Allowance Work performed prior to DDC’s approval is
performed at the Design-Builder’s sole risk and expense. Notwithstanding the above, the
Design-Builder may begin or fully perform Design-Builder Construction Allowance Work at
risk and seek DDC’s approval for the same during or after performance, subject to the
terms and conditions of this Section 20.8 (Design-Builder Construction Allowance),
including requirements for record keeping and documentation.
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(d) Subject to clause 20.8(b), DDC may grant approval of Design-Builder Construction
Allowance Work and the Design-Builder Construction Allowance specified in the relevant
Payment Request, subject to the following terms and conditions, in which case the Design-
Builder’'s performance of the Design-Builder Construction Allowance Work, up to the not-
to-exceed amount set forth in Schedule B (Contract Price) and approved by DDC will not
be considered at the Design-Builder's risk of non-payment from DDC. DDC will grant
approval of the Design-Builder Construction Allowance Work where the following
conditions are satisfied:

() the Design-Builder provides evidence reasonably satisfactory to DDC to establish
that the relevant Design-Builder Construction Allowance Assumption is no longer
correct; and

(ii) where the amount being claimed for the Design-Builder Construction Allowance
does not exceed the not-to-exceed amount specified in Schedule B (Contract
Price) and approved by DDC.

21. PAYMENT PROVISIONS
21.1  Payment for Work Performed
€) Phase 1 Compensation

During Phase 1, subject to the Design-Builder satisfying the requirements in this
Agreement, DDC will pay the Phase 1 Fixed Price to the Design-Builder by making
progress payments based on the applicable percentage of Work completed, and in the
manner, as set out in Schedule B (Contract Price). The Design-Builder must submit an
accurate and complete Payment Request in writing to DDC that satisfies the requirements
in Section 21.2 (Payment Request) by the time required in the General Project
Requirements, in an amount corresponding to:

0] any Enabling Work Cost, where applicable, due and payable for Enabling Work
performed; plus

(i) any Phase 1 Design Work Fee due and payable for Phase 1 Design Work
performed; plus

(i) any Phase 1 Construction Management Services Fee due and payable for Phase
1 Construction Management Services performed; plus

(iv) any mobilization payments permitted under the Project Requirements; plus

(v) any amounts due and payable for Early Phase 2 Work During Phase 1 in
accordance with Section 2.3(b) as described by Section 21.1(f); plus

(vi) any Allowance Approvals issued by DDC in accordance with Section 23.1
(Allowance Approvals); plus

(vii) any other amounts owed by DDC under this Agreement, less

(vii)  any undisputed amounts owed by the Design-Builder under this Agreement to
DDC.
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(b) Phase 2 Progress Payments

During Phase 2, subject to the Design-Builder satisfying the requirements in this
Agreement, DDC will pay the Contract Price by making progress payments to the Design-
Builder of the undisputed amounts owed to the Design-Builder under this Agreement
(“Progress Payments”). The Design-Builder must submit an accurate and complete
Payment Request in writing to DDC that satisfies the requirements in Section 21.2
(Payment Request) by the time required in the General Project Requirements, in each case
in accordance with clause (c) below, in an amount corresponding to:

0] Progress Payments for Work performed by the Design-Builder; plus

(ii) any Allowance Approvals issued by DDC in accordance with Section 23.1
(Allowance Approvals); plus

(iii) solely for a GMP Contract Price, any Design-Builder Construction Allowance
approvals issued by DDC in accordance with Section 20.8 (Design-Builder
Construction Allowance); plus

(iv) any other amounts owed by DDC under this Agreement (including a mobilization
payment provided in the Project Requirements), less

(v) any undisputed amounts owed by the Design-Builder under this Agreement to
DDC.
(©) Phase 2 Progress Payment Options

Based on the type of Contract Price selected in the Final Proposal Change Order, subject
to the Design-Builder satisfying the requirements in this Agreement, DDC will pay Progress
Payments to the Design-Builder based on the following:

0) Fixed Price - if the Contract Price is a Fixed Contract Price:

(A) an amount equal to the Design-Builder's percentage completion of each
item listed in the Schedule of Values;

(B) each unit of Unit Price Work actually performed in accordance with the
Contract Documents;

(© all Allowances identified in Schedule B (Contract Price) will be paid for
Allowance Work actually performed in accordance with Section 20.6
(Allowances) and Section 23.1 (Allowance Approvals);

(i) Guaranteed Maximum Price - if the Contract Price is a GMP Contract Price:

(A) Guaranteed Maximum Amounts — the following will be paid up to the
applicable guaranteed maximum amount in Schedule B (Contract Price):

1) Phase 2 Work Costs - the costs reasonably and actually incurred
by the Design-Builder in the proper performance of the Phase 2
Work calculated and documented in accordance with Section 25.2
(Design Work) and Section 25.3 (Construction Work), excluding
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mobilization payments, overhead, profit, each Design-Builder
Construction Allowance, Allowances and General Conditions (the
“Phase 2 Work Costs”);

(2) each Design-Builder Construction Allowance to be paid in
accordance with Section 20.8 (Design-Builder Construction
Allowance); and

(B) Fixed Price Amounts — the following will be paid based on a percentage
of the Phase 2 Work completed by the Design-Builder up to the applicable
amount indicated in the Schedule of Values:

Q) the Phase 2 Design-Builder Fee;
2 the General Conditions Amount, and

3) any other Phase 2 Work specified as being paid on a fixed-price
in accordance with Schedule B (Contract Price); and

(© Allowances - all Allowances identified in Schedule B (Contract Price) will
be paid for Allowance Work actually performed in accordance with Section
20.6 (Allowances) and Section 23.1 (Allowance Approvals),

and in each case, any other amounts expressly approved by DDC in writing which are
due and payable to the Design-Builder (including any mobilization payments permitted
under the Project Requirements).

(d) Mobilization Payment

Within 30-days of the commencement of Phase 1 and Phase 2, respectively, subject to
any requirements set forth in the Project Requirements, the Design-Builder may submit a
Payment Request for the line item in the Schedule of Values identified as the “Mobilization
Payment” for Phase 1 or Phase 2, as applicable. Subject to registration of the Agreement
as set forth above, DDC will review and pay the Mobilization Payment without taking any
Retainage Amount in accordance with Section 21.2 (Payment Request).

(e) Stored Materials

Except as permitted in accordance with Section 21.3 (Payment for Stored Materials) or by
DDC in writing in limited short-term circumstances where necessary for Project efficiency,
the Design-Builder must not include in any Payment Request any costs for material
secured and stockpiled for future use on the Project. Only materials that have been
incorporated in the Work may be included in a Payment Request.

Q) Early Phase 2 Work During Phase 1

For any Early Phase 2 Work During Phase 1, the Design-Builder may submit a Payment
Request and will be paid monthly (i) if a fixed price, for a percentage of the Early Phase 2
Work During Phase 1 completed or (ii) if a guaranteed maximum price, the amounts
described in Sections 21.1(c)(ii) for Early Phase 2 Work During Phase 1 actually performed
and completed by the Design-Builder, in each case, in accordance with Section 21.2
(Payment Request).
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21.2 Payment Request
The Design-Builder’s Payment Request must include:

€) information regarding the Work completed in the immediately preceding payment period
as well as specifying the percentages of the various divisions of Work included in the
Schedule of Values actually completed at the time of certification;

(b) a certification that the Design-Builder has performed the applicable elements of the Work
required to receive the Progress Payment in accordance with the terms of this Agreement;

(c) reasonable documentary evidence of the performance of the applicable elements of the
Work, sufficient for DDC to reasonably determine that the Design-Builder’s performance
has occurred, and payment is due;

(d) in the case of a GMP Contract Price:

() sufficient details, calculations, invoices, subcontractor-bidding documentation,
subcontracts and supporting documentation and any other information required or
reasonably requested by DDC in respect of all amounts claimed by the Design-
Builder and its subcontractors to enable DDC to fully and accurately (without
needing to refer to any other documentation or information) determine the actual
cost and expense for performing the Phase 2 Work, in each case documented in
accordance with Section 25.10 (Records);

(ii) all executed Design-Builder Construction Allowance approvals, as applicable and
an accounting of the cumulative amounts of any Design-Builder Construction
Allowance expended to date;

(iii) a certification by the Design-Builder that the Design-Builder has, for each portion
of the Phase 2 Work or Early Phase 2 Work During Phase 1 subcontracted to a
Subcontractor, complied with Section 18.1(a)(i) and Section 18.1(a)(ii) and that the
Subcontractor and its proposal and pricing selected represents the best-value
(considering time, quality, capability, experience and cost) to the City and the
Project and was selected on an arms-length basis;

(e) all executed Allowance Approvals, as applicable and an accounting of the cumulative
amounts of any Allowances expended to date;

) all executed Change Orders relevant to the applicable Payment Request;
(9) certifications from the Design-Builder as, and substantially in the form, set forth below:
0] a statement signed by the Design-Builder Representative or other personnel

authorized to certify on behalf of the Design-Builder and approved by DDC,
certifying that, to the best of the Design-Builder’s knowledge, information and belief
after making all reasonable enquiries:

(A) all items, services and prices of Work shown in the Payment Request are
correct;
(B) all Work has been performed in compliance with the Agreement; and
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© the amounts stated in the Payment Request are a true and correct
statement of the amounts due and payable under this Agreement up to
and including the last day of the period covered by the Payment Request
and that no part of the amount requested has been received;

(i) a statement signed by the Designer of Record, or other personnel approved by
DDC, certifying to the best of the Designer of Record’s knowledge, information and
belief after making all reasonable enquiries, the following for Work covered by the
Payment Request:

(A) the undersigned certifies that, to the best of their knowledge, all Design
Work has been prepared in accordance with the Contract Documents,
except as noted in the Payment Request;

(B) to the extent that special inspections were required for the Work covered
by this Payment Request, | have identified all of the special inspections
and tests required for compliance with the applicable codes and certify that
the special inspections and approved agencies engaged to supervise the
Work specified above are acceptable;

(© I have reviewed the Design-Builder's documentation and all inspection
reports, and as far as | deemed it necessary, conducted periodic
inspections and have found no discrepancy between the approved
construction documentation and the Work as designed;

(D) based upon the statements by the Design-Builder and the Design-
Builder's quality lead as set forth herein and our review of inspection
reports, all the Work covered by this Payment Request has been
withessed and inspected by all appropriate and responsible parties in
accordance with the Contract Documents; and

(E) based on these inspections, our periodic inspections, and our review of
inspection reports, all special inspection and test reports have been
completed and accepted by my office and, to the best of my knowledge,
information and belief, all Work covered by this Payment Request has
been completed in compliance with Applicable Law, as well as the
requirements of the Contract Documents (including all applicable
Submittals and Release for Construction Documents);

(iii) a statement signed by the Design-Builder’'s lead quality management personnel,
or other personnel approved by DDC, certifying the following for Work covered by
the Payment Request:

(A) the undersigned certifies that, to the best of their knowledge, Work
covered by the Payment Request, including all Design Work and
Construction Work has been checked and/or inspected by the Design-
Builder’s quality control personnel, that all documentation regarding this
quality control effort is in place, including but not limited to materials testing
reports, and that all Work, except as specifically noted, conforms to the
requirements of the Agreement; and
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(B) that, to the best of their knowledge, the quality assurance and quality
control measures and procedures required under the Agreement have
been followed, except as specifically noted;

(h) the Monthly Progress Report for the immediately preceding month;

0] a verified statement in the form prescribed by the City Comptroller setting forth the
information required under Labor Law Section 220-a;

)] a statement of any back charges and credits that DDC is entitled;
(k) statement of payments to Subcontractors;
()] statement of compliance with the M/WBE Goals;

(m) certified payroll forms for the immediately preceding month; and

(n) any other certifications or additional or supporting information as may be reasonably
requested by DDC.

21.3 Payments for Stored Materials

€) The Design-Builder may, as approved by DDC, include as part of any Payment Request
the cost for any Approved Materials stored off the Project Site and pending incorporation
in the Work, only if the Design-Builder satisfies the requirements in this Section 21.3
(Payments for Stored Materials).

(b) The Design-Builder’s right to seek payment for Approved Materials stored off the Project
Site is subject to all of the following conditions being satisfied:

0] the Approved Materials must have a minimum cost of $50,000, unless (i) the
payment is to be made for Approved Materials procured by or related to a M/WBE
Subcontractor (in which case no such minimum cost will apply) or (ii) otherwise as
approved by DDC in writing;

(ii) the Approved Materials must be in a condition ready for installation into the Project
without further fabrication or processing;

(i) the Approved Materials must be materials that will be stored for a minimum of
thirty (30) days;

(iv) the Approved Materials must be stored in a bonded warehouse located in the
continental United States (a “Warehouse”) and that is approved in writing by DDC.
The Warehouse must be capable of storing any Approved Materials in accordance
with standard industry practice for the type, quantity and size of Approved
Materials being stored;

(v) the Approved Materials must be stored in a manner consistent with the Approved
Materials’ manufacturers’ recommendations in order to ensure that the Approved
Materials are sufficiently protected, and all manufacturers’ warranties remain
unimpaired;
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(vi) the Approved Materials must be individually marked and identified in a
conspicuous manner and in accordance with standard industry practice, as
“Property of the City of New York — Contract | 1

(vii) the Approved Materials must be available for DDC to inspect at the Warehouse, at
any time, as reasonably requested by DDC;

(viii)  the Design-Builder must submit to DDC, as part of the relevant Payment Request,
certified and itemized Warehouse receipts for the Approved Materials stored. Such
receipts must be in the name of the City of New York and must be in a form
approved by DDC. The receipt must be accompanied by invoices or other
documentation verifying the cost of the stored Approved Materials. Following the
initial submission, the Design-Builder must submit to DDC a monthly update of the
itemized inventory statement as part of each subsequent Payment Request. The
updated inventory statement must show additional Approved Materials received
and stored, along with supporting documentation, and Approved Materials
removed from storage since the last certified inventory statement;

(ix) the Design-Builder must provide DDC all documents necessary and requested by
DDC to evidence the transfer of title to the Approved Materials to DDC, including
bills of sale and the affidavits of title in forms acceptable to DDC;

x) the Design-Builder must submit a certification that all off-site Approved Materials
have been inspected in accordance with the Project Requirements; and

(xi) the Design-Builder must deliver to DDC a material delivery and storage plan (a
“MDS Plan”) for DDC’s approval. Once the MDS Plan is approved, the Design-
Builder may then store Approved Materials only in a manner consistent with the
approved MDS Plan. The Design-Builder's MDS Plan must include:

(A) the name and location of the bonded Warehouse(s);
(B) a detailed description of the conditions of storage;
(© a detailed description of the Approved Materials stored and duration of

such storage;
(D) any plans for inspection and testing; and

(E) a description of all fees associated with storage, inspections,
maintenance, testing, moving and any other kinds of expenses associated
with off-site storage, and

in approving such a plan, DDC will advise the Design-Builder of any requirements
for DDC'’s presence during the movement of items to or from any Warehouse.

(c) The Design-Builder retains the risk of loss for any Approved Materials stored at a
warehouse. If any of the Approved Materials stored in a warehouse are lost or become
damaged, the Design-Builder must repair or replace them at no additional cost to DDC. If
a Progress Payment has been paid prior to any damage or loss, the amount so allowed or
a proportionate part of the amount, will be withheld from subsequent Progress Payments
until satisfactory repairs or replacement have been made.
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(d) The making of Progress Payments with respect to any stored Approved Materials will not
be deemed to be final acceptance by DDC of those Approved Materials, nor will it relieve
the Design-Builder of its responsibility for those Approved Materials.

21.4  Parties Review, Confirmation and Acceptance of Payment Request
€) Payment Request Completeness Determination

0] Within fifteen (15) days of DDC'’s receipt of any Payment Request, DDC will advise
the Design-Builder in writing whether the Payment Request is complete or if any
aspects are incomplete or non-conforming to the requirements in this Agreement.
DDC may reject all, or any portion of, any Payment Request if DDC determines
that the Payment Request is incomplete, non-conforming or disputes that such
amount is payable and owing to Design-Builder pursuant to the terms of this
Agreement.

(i) To the extent DDC determines under Section 21.4(a)(i) that any portion of a
Payment Request is incomplete, non-conforming or not otherwise due and payable
under this Agreement, the Design-Builder must promptly (but no later than three
(3) days, unless a longer period is agreed between the Parties) resubmit such
Payment Request. This process will continue until DDC’s Project Manager or any
other DDC Representative certifies that the Payment Request is complete and the
applicable Work under such Payment Request has been accepted for payment
purposes. Once a Payment Request is accepted by DDC as complete, the
Payment Request will then be approved for payment or rejected under Section
21.4(b) (DDC Approval or Rejection of a Payment Request).

(b) DDC Approval or Rejection of a Payment Request

Once a DDC Representative (including, the DDC Project Manager) accepts in writing a
Payment Request as complete under Section 21.4(a) (Payment Request Completeness
Determination) the Payment Request will be subject to engineering audit by the EAO and
review by DDC’s Chief Financial Officer, or their designees and DDC may either:

0] approve all, or any portion of the Payment Request; or.

(i) reject all, or any portion of, any Payment Request, if DDC disputes that such
amount is payable and owing to the Design-Builder pursuant to the terms of this
Agreement.

If DDC rejects any portion of a Payment Request the Design-Builder must promptly (but
no later than five (5) days, unless a longer period is agreed between the Parties)
resubmit such Payment Request. Following DDC's rejection of all, or any portion of, the
Design-Builder’s second submission of the same Payment Request, such payment
dispute must be resolved in accordance with Section 21.6 (Payment Disputes).

21,5 DDC Payment of Payment Requests

(a) Within thirty (30) days of a DDC Representative (including, the DDC Project Manager)
accepting in writing any portion of a Payment Request under Section 21.4(a) (Payment
Request Completeness Determination), DDC will pay the Design-Builder the undisputed
amount payable under such Payment Request minus:

Design-Build Agreement

New York City Department of Design and Construction GMP / BBJ

-50 -



(1) an amount equal to the Retainage Percentage of that undisputed amount;
and

(2) any portion of a Payment Request DDC (i) has rejected under Section
21.4(b) (DDC Approval or Rejection of a Payment Request) or (ii) is otherwise
entitled to withhold under Sections 21.7 (DDC’s Right to Setoff) and 21.9
(Withholding).

(b) The thirty-day period for DDC’s payment of Payment Requests will begin when the DDC
Project Manager or other authorized DDC Representative accepts a Payment Request as
completed and certifies on the Payment Request that the Work has been accepted for
payment purposes under Section 21.4(a) (Payment Request Completeness
Determination).

(c) No Progress Payment or other payment to the Design-Builder or any use of the Project by
DDC will be deemed to constitute an acceptance of any of the Work or relieve the Design-
Builder of any of its obligations or liabilities with respect to the Project or the Work, as
provided in this Agreement.

21.6 Payment Disputes

€) Within seven (7) days of receiving DDC'’s rejection of all or a portion of any Payment
Request under Section 21.4(b) (DDC Approval or Rejection of a Payment Request) the
Design-Builder must notify DDC if it disputes any determination by DDC to reject all or any
portion of a Payment Request. If the Design-Builder does not notify DDC of a dispute within
that seven-day period, the Design-Builder will be deemed to have accepted DDC’s
determination, including without limitation any amounts deducted.

(b) If the Design-Builder notifies DDC of a dispute in accordance with Section 21.6(a), the
Design-Builder and DDC will meet to seek to resolve the dispute. If DDC and Design-
Builder agree that all or a portion of the previously rejected Payment Request is payable,
the Design-Builder must request payment for such amounts in the next month’s Payment
Request and DDC will pay the agreed amount to the Design-Builder minus an amount
equal to the Retainage Percentage of that agreed amount pursuant to Section 21.8
(Retainage) and any other amounts DDC is entitled to withhold or deduct under this
Agreement.

(© If DDC and the Design-Builder fail to resolve the dispute within twenty (20) days of the
Design-Builder’s notice of dispute under Section 21.6(a), the matter will be referred to the
Dispute Resolution Procedures.

(d) If any amount is determined in accordance with the Dispute Resolution Procedures to be
payable by DDC, then within thirty (30) days following receipt by DDC of a Payment
Request (together with all supporting documentation) for such amounts, DDC will pay the
determined amount to the Design-Builder minus an amount equal to the Retainage
Percentage of that determined amount and any other amounts DDC is entitled to withhold
or deduct under this Agreement.

21.7 DDC’s Right to Setoff

Where any amounts are due and payable by the Design-Builder to any Indemnified Party under
this Agreement, including any liquidated damages payable under Article 13 (Time for Completion
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& Liquidated Damages), DDC may deduct and set-off against any payment due and payable from
DDC to the Design-Builder under this Agreement.

21.8 Retainage
€) Retainage Percentage

As security for the Design-Builder’s performance of the Construction Work under this
Agreement, either: (i) the Design-Builder must post a retainage bond, letter of credit or
other liquid security, in a form, and by an issuer, as may be approved in writing by DDC in
an amount equal to the percentage identified in Schedule A (Contract Information) (the
“Retainage Percentage”) or (i) DDC will retain the applicable Retainage Percentage from
each Progress Payment in accordance with the terms of this Section 21.8, in each case for
Enabling Work and Early Phase 2 Work During Phase 1 and Construction Work for Phase
2, as applicable.

(b) Application of Retainage Amounts

DDC may apply all or any portion of the total Retainage Amounts that it holds or may draw
on any letter of credit, retainage bond or other liquid security, as applicable, at any time
and for any reason described in Section 21.9 (Withholding).

(© Early Release of Retainage

0] Smaller Subcontractors — Subject to Section 21.8(e), upon completion of all
Construction Work required by any Subcontractor with a Subcontract (or all
Subcontracts with the same Subcontractor for the Project in the aggregate) with a
value of five percent (5%) or less of the Contract Price, in each case, not to exceed
$1,000,000 or any Subcontract for Enabling Work (a “Small Value Subcontract”),
the Design-Builder may request in writing for a release of a portion of the Retainage
Amounts to be paid or released, as applicable, to the Design-Builder solely for the
Construction Work under such Small Value Subcontract.

(i) Payment of Retainage - Upon receipt of a written request for release of Retainage
Amounts under Section 21.8(c)(i), DDC, in its sole discretion, may agree to release
such Retainage Amounts (or portion of such amounts). Upon DDC's agreement,
the Design-Builder may submit a Payment Request for such Retainage Amounts
in accordance with Article 21 (Payment Provisions). Upon receipt of such released
Retainage Amounts, the Design-Builder must promptly remit such released
Retainage Amount to the Small Value Subcontract Subcontractor that performed
such applicable Work.

Any payment or release, as applicable, of such Retainage Amounts should not include any
Retainage Amounts (A) deemed reasonably necessary by DDC to secure any ongoing
obligations of any Persons performing ongoing Construction Work or (B) that DDC has
applied, or on the day of such release, that DDC determines that it may be entitled to apply
against Retainage Amounts.

(d) Release Upon Substantial Completion

0] Subject to Sections 21.8(d)(ii), (iii) and (iv), following DDC’s issuance of a written
determination of Substantial Completion of the Project, and within thirty (30) days
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of receipt by DDC of the Payment Request following Substantial Completion of the
Project requesting the release of the Retainage Amounts (together with all
supporting documentation reasonably acceptable to DDC), DDC will release and
return a portion of the total Retainage Amounts that it holds or maintains for its
benefit, as applicable, to the Design-Builder equal to all Retainage Amounts
previously retained or maintained for DDC'’s benefit, up to the date of Substantial
Completion of the Project, minus:

(A) two hundred (200) percent of the amount reasonably estimated by DDC,
after consultation with the Design-Builder, necessary to cover the costs of
completing the remaining items required to achieve Final Completion for
the Project; and

(B) any amounts that DDC has applied, or on the day of such payment or
release, as applicable, that DDC determines that it may be entitled to
apply, against Retainage Amounts in accordance with Section 21.9
(Withholding) for various reasons, including, unresolved claims by
Subcontractors and the estimate of possible audit adjustments.

(ii) DDC, in its sole discretion, may also release Retainage Amounts, upon the
reasonable request of the Design-Builder in connection with the Design-Builder's
achievement of Substantial Completion of any Completion Milestone, by any
applicable Guaranteed Completion Date or any no-fault termination under Section
2.9(a).

(iii) DDC will not release any Retainage Amounts to the Design-Builder, if a Design-
Builder Default has occurred and is continuing at the time the Design-Builder would
otherwise be entitled to a reduced Retainage Percentage or a release of Retainage
Amounts under this Section 21.8 (Retainage), until such time that the Design-
Builder Default has been cured.

(iv) The Design-Builder acknowledges and agrees that the provision of a Warranty
Bond to the City in accordance with Section 27.2 (Warranty Bond) and the
acceptance of such bond by the City is a condition precedent to Substantial
Completion and the release and return of any Retainage Amount under this
Section 21.8 (Retainage).

(e) Final Release

Any remaining Retainage Amounts retained or held, as applicable, for the benefit of DDC
following Substantial Completion of the Project will be released by DDC to the Design-
Builder with each Progress Payment, in an amount equal to the percentage of Construction
Work completed between Substantial Completion of the Project and Final Completion, with
the final balance paid to the Design-Builder at the final payment under Section 21.10 (Final
Payment).

219 Withholding
(a) If:
0] a Design-Builder Default has occurred under this Agreement (including its

obligation to pay any resolved or unresolved Claim lawfully made against it by any
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Subcontractor, workman or other Person which arises out of or in connection with
the performance of this Agreement or any other agreement with DDC);

(ii) without limiting the generality of Section 21.9(a)(i), the Design-Builder fails to:

(A) rectify any defect or nonconforming Work within thirty (30) days of DDC
notifying the Design-Builder of the defect or nonconforming Work;

(B) timely complete any Punch List items or any other remaining Work within
the time period required under this Agreement;

(iii) any Claim (just or unjust) arising out of or in connection with this Agreement is
made against any Indemnified Party;

(iv) DDC determines that an audit adjustment for any Work or Extra Work under this
Agreement may need to be made; or

(V) any Subcontractor fails to pay any Claims lawfully made against it by any
Subcontractor, workman or other third person arising out of or in connection with
this Agreement or any other agreement between DDC and the Design-Builder;

DDC may, in its sole discretion, withhold out of any payment (final or otherwise and even
though a Payment Request has already been accepted by DDC) an amount as DDC may
deem reasonably sufficient to protect itself and apply that amount in the manner as DDC
may deem proper to secure its protection or satisfy relevant Claims or release that amount
once the relevant failure has been remedied.

(b) All sums withheld and applied by DDC under this Section 21.9 will be deemed to be
payments for the Design-Builder’s account under this Agreement. The Design-Builder will
resubmit its Payment Request for any portion of a Progress Payment withheld under this
Section 21.9 with the next monthly Payment Request if, and once, the cause for such
withholding has been removed or resolved by the Design-Builder, as agreed in writing by
DDC.

(© If DDC does not withhold out of any payment (final or otherwise) a sum for any of the
circumstances described in Section 21.9(a), even though the circumstance has occurred
at the time of DDC’s payment to the Design-Builder, DDC will not forfeit its right to exercise
such withholding from a future payment or any other rights or remedies it may be entitled
in order to obtain such amount from the Design-Builder.

(d) Nothing under this Agreement (including Section 21.8 (Retainage) and this Section 21.9)
will create any obligation of DDC of any kind to any Subcontractors, architects, mechanics,
laborers, engineers, workmen or other third persons.

(e) The right of the Design-Builder to any amount to be paid under this Agreement (even where
any amounts have already been accepted by DDC or determined as due) will be subject
to and subordinate to the rights of DDC under this Section 21.9.

Q) Without limiting any other provision of this Section 21.9 or any other rights of DDC under
this Agreement, if DDC conducts an investigation and discovers that the Design-Builder or
any of its Subcontractors has failed to pay wages or supplements as required by this
Agreement or the relevant Subcontract:
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() the Design-Builder must pay to DDC an amount equal to DDC’s reasonable cost
of conducting that investigation, within fourteen (14) days of receiving a demand
from DDC for such payment; and

(i) if the Design-Builder fails or refuses to pay for the cost of any investigation within
that fourteen day period, DDC may withhold out of any payment (final or otherwise
and even though a payment has already been approved) due to the Design-Builder
under this Agreement, or under any other agreement between the Design-Builder
and DDC, an amount equal to the cost of such investigations plus a fifteen percent
administrative charge.

All amounts withheld by DDC under this Section 21.9(f) will be deemed to be payments
made to the Design-Builder under this Agreement on account of the Contract Price.

(9) DDC may withhold out of any payment due to the Design-Builder under this Agreement,
any amounts required or permitted under Article 22 (Prompt Payment of Subcontractors).
All amounts withheld and paid by DDC to any of the Design-Builder’s Subcontractor under
Article 22 (Prompt Payment of Subcontractors), will be deemed to be payments made to
the Design-Builder under this Agreement on account of the Contract Price.

(h) Except as required by Applicable Law (e.g., liens filed or asserted in accordance with
Applicable Law) and subject to the following conditions and exceptions, DDC will provide
the Design-Builder with a reasonable opportunity to promptly cure or remedy Third Party
Claims prior to withholding any amounts from the Design-Builder solely with respect to
such Third Party Claim if:

() DDC is satisfied, in its sole discretion, that the City’s interests or rights under this
Agreement or Applicable Law will not be prejudiced;

(i) the Design-Builder will only have thirty (30) days to remedy or cure such Third
Party Claim pursuant to this subsection (h) from the date DDC notifies the Design-
Builder of a potential withholding by DDC for such Third Party Claim; and

(i) the remaining value of the Contract Price yet to be paid to the Design-Builder is
more than 200% of the potential withholding.

0] Subsection (h) will only apply to Third Party Claims and will not apply to any other basis
under this Agreement for DDC’s withholding amounts from any Payment Request.

21.10 Final Payment

€) After receiving the Certificate of Final Completion for the Project, the Design-Builder must
submit to DDC its final Payment Request, together with the following:

0] a general release executed by the Design-Builder waiving, upon receipt of final
payment as agreed or determined in accordance with this Section 21.9(f), all future
Claims against the City (not already noticed and brought against the City) with
respect to the Work or this Agreement;

(i) a certificate signed by the Design-Builder in the form attached in Exhibit 6 (Final
Completion Certificate), certifying to DDC that no overdue amounts owing to any
Subcontractor remain unpaid and that the Project and all Work are free and clear
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of all liens or claims arising out of or in connection with the performance of the
Work by the Design-Builder or any of the Subcontractors;

(iii) consent of the Design-Builder’s Surety to the final payment; and

(iv) certificates of insurance confirming that insurance required by this Agreement to
remain in effect after Final Completion remain in effect together with a certificate
from the Design-Builder that it is not aware of any reason that those insurances
will not be renewed to cover the period required by this Agreement.

(b) The final Payment Request will be accepted and paid, or rejected, by DDC in accordance
with Section 21.4 (Parties Review, Confirmation and Acceptance of Payment Request) and
Section 21.5 (DDC Payment of Payment Requests).

21.11 Late Payments

€) If either Party fails to make any payment when due under this Agreement, that Party must
pay to the other Party, in addition to payment of the delayed payment, interest calculated
per annum for each day of delay, from the date on which the payment was due (and the
expiry of any applicable cure periods), at an interest rate equal to the interest rate jointly
set by the Comptroller and the City’s Office of Management and Budget in accordance with
PPB Rule 4-06(d).

(b) If the Design-Builder is paid interest, the proportionate share(s) of that interest will be
forwarded by the Design-Builder to its Subcontractor(s).

21.12 Payroll Records

€) The Design-Builder and its Subcontractors will keep such employment and payroll records
as are required by Section 220 of the Labor Law. The failure of the Design-Builder or
Subcontractor(s) to comply with the provisions of this Section 21.12 may result in DDC
declaring the Design-Builder in default or the withholding of payments otherwise due under
this Agreement, or both.

(b) At the time the Design-Builder makes application for each Payment Request, the Design-
Builder must submit to DDC a written payroll certification of compliance with the prevailing
wage, minimum wage, and other provisions and stipulations required by Labor Law
Section 220 and of compliance with the training requirements of Labor Law Section 220-h.
This certification of compliance will be a condition precedent to payment and no payment
will be made to the Design-Builder unless and until each such certification will have been
submitted to and received by DDC.

(c) This Agreement is executed by the Design-Builder with the express warranty and
representation that the Design-Builder is not disqualified under the provisions of
Section 220 of the Labor Law from the award of this Agreement.

(d) Any breach or violation of this Section 21.12 will be deemed a breach or violation of a
material provision of this Agreement, and grounds for a Design-Builder Default and
termination by DDC.
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22. PROMPT PAYMENT OF SUBCONTRACTORS

(a) The Design-Builder must timely pay, and must ensure that all its Subcontractors timely pay,
all claims lawfully made against it by Subcontractors, workmen and third parties in
connection with the Work.

(b) Within seven (7) days of receiving any sum from DDC attributable to the Work performed
by a Subcontractor, workmen and third parties, the Design-Builder must pay that sum to
the Subcontractor, workmen or third-party, as applicable less an amount, if any, as the
Design-Builder is authorized to retain under the Subcontract.

(c) To the extent any Subcontractor remains unpaid any undisputed amounts following the
time frames in Section 22(b):

() the Design-Builder must pay interest on amounts due to such Subcontractor at the
rate of interest in effect on the date such payment is made by the Design-Builder
computed in accordance with Section 756-b(1)(b) of the New York General
Business Law. Accrual of interest will commence on the day immediately following
the expiration of the seventh day following receipt of payment by the Design-
Builder from DDC and will end on the date on which payment is made; and

(i) DDC may withhold payment and directly pay Subcontractors as set forth in
Sections 21.9(f) and 21.9(g).

(d) Any payment made by DDC to a Subcontractor under this Article 22 will be deemed to be
a payment to the Design-Builder under this Agreement.

(e) Nothing in this Article 22 will create any obligation of any kind from DDC to any
Subcontractors, workmen or other third persons.

4] The Design-Builder must include in its Subcontracts a provision requiring each
Subcontractor to make payment to each of its Subcontractors for Work performed under
this Agreement in the same manner and within the same time period set out above.

(9) The Design-Builder must report in the Payee Information Portal payments made to each
Subcontractor within thirty (30) days of making the payment. If any of the information
provided in accordance with Section 18.1(a)(iii) changes prior to expiration or termination
of the applicable Subcontract, the Design-Builder must update the information in the Payee
Information Portal, as appropriate. Failure of the Design-Builder to list a Subcontractor or
to report Subcontractor payments in a timely fashion, or a failure to do both, will entitle
DDC to declare the Design-Builder in default under this Agreement thirty (30) days
following the Design-Builder’s receipt of DDC’s written notice of the Design-Builder’s
breach of this provision. Notwithstanding the foregoing, if the Design-Builder cures such
breach prior to the expiration of such thirty-day period, DDC may not declare a Design-
Builder Default for any such breach.

PART E - ALLOWANCE APPROVALS, CHANGE ORDERS AND RELIEF EVENTS
23. ALLOWANCE APPROVALS, CHANGE ORDERS AND EXTRA WORK DIRECTIVES

23.1  Allowance Approvals
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(a) Approvals for payment of funds from any Design-Builder Construction Allowance is
governed by Section 20.8 (Design-Builder Construction Allowance).

(b) The Design-Builder may at any time, in connection with a Payment Request, request that
funds be paid to the Design-Builder from an Allowance, subject to the terms and conditions
of such Allowance and this Article 23 and DDC'’s issuance of an Allowance Approval. If the
request for an Allowance Approval is in connection with a Compensable Relief Event, the
Design-Builder must first obtain DDC’s written approval of any such entitlement to a
Compensable Relief Event in accordance with, and subject to, Article 24 (Relief Events).

(c) Any Allowance Work performed prior to DDC'’s final approval is performed at the Design-
Builder’s sole risk and expense. Notwithstanding the above, the Design-Builder may begin
or fully perform Allowance Work at risk and seek DDC’s approval for the same during or
after performance, subject to the terms and conditions of this Article 23, including
requirements for record keeping and documentation.

(d) The price to be paid for Allowance Work will be determined in accordance with Article 25
(Calculating GMP Work, Allowance Work, Extra Work and Net Costs) and the terms of
such Allowance.

(e) DDC may grant preliminary approval of Allowance Work (excluding in connection with a
Compensable Relief Event), subject to the following terms and conditions, in which case
the Design-Builder’'s performance of the Allowance Work, up to the not-to-exceed amount
set forth in such preliminary approval, will not be considered at the Design-Builder’s risk.
DDC'’s approval of the Allowance Work will be deemed “preliminary”, notwithstanding
anything to the contrary in such approval, and subject to final review and approval by DDC:

0] whenever Allowance Work is to be paid on a unit price basis and the final quantities
actually performed or provided in accordance with the Contract Documents is not
yet known or accepted by DDC;

(i) whenever Allowance Work is to be paid on a time and material basis or cost-based
basis, and the final amounts actually and reasonably incurred and documented in
accordance with the Contract Documents is not yet known or accepted by DDC;
or

(i) whenever Allowance Work is to be paid on a lump sum basis and the Parties have
agreed on the scope of the Allowance Work but not a final price for the same.

4] To the extent the Parties cannot come to a final agreement on payment for any Allowance
Work, DDC may unilaterally issue final approval of the same, which final approval will set
forth, in DDC'’s view, the reasonable price to be paid and method of payment. The Design-
Builder must comply DDC'’s final approval, which compliance, including requisition of
payment in accordance with the terms of DDC’s final approval, will be without prejudice to
the Design-Builder's ability to seek relief pursuant to Article 39 (Dispute Resolution
Procedure).

(9) To the extent any Allowance is depleted prior to Final Completion, the Design-Builder may
make a DB Modification Request for any additional funding needed for such Allowance
Work in accordance with Section 23.3(a).

23.2 Change Orders
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(a) Generally

() Either Party may request modifications or changes to the Work, the Contract Price,
the Project Schedule, the Project or this Agreement (“Modifications”) through a
Change Order in accordance with Section 23.3 (Modification Proposals).

(i) Modifications will only be effective and binding on the Parties when in writing as
set forth in a duly executed Change Order.

(iii) Change Orders are subject to the review and approval of the ACCO in accordance
with PPB Rule 4-02 and to registration in accordance with City Charter 328.

(iv) Changes reflected in a Change Order may include non-material changes to the
Work or time for performance and may be at no cost. Notwithstanding the
foregoing, Minor Waiver requests under Section 6.7 (Minor Waiver Requests) will
not be considered changes to this Agreement within the meaning of this Section
23.2 and will not require a Change Order.

(b) Extra Work Costs

Costs for Extra Work under a Change Order will be calculated in accordance with Article
25 (Calculating GMP Work, Allowance Work, Extra Work and Net Costs)

(© Time Extensions

0] The Parties may agree to a Time Extension or reduction in the time for
performance, either through:

(A) a Relief Event under Section 24.6(b) (Entitlement to Applicable Relief); or
(B) a Change Order under Section 23.3 (Modification Proposals),
and in each case, will be subject to the approval of the ACCO.

(d) Reductions in the Contract Price

When changes to this Agreement result in a reduction in the Contract Price as a result of
an omission of Work by DDC, a DDC Modification Request, or a DB Modification Request,
such reduction and savings will be retained entirely by DDC, except where:

0] the Project Requirements expressly permit the Design-Builder to submit value
engineering change proposals; and

(i) the Contract Price reduction is the result of a DB Modification Request that qualifies
as a value engineering change proposal in accordance with the Project
Requirements.

(e) Compensable Relief Events

As provided in Section 24.6(b)(iii), any Compensable Relief Event granted by DDC
requiring funding not otherwise available under an Allowance, must be funded through a
Change Order. The Design-Builder’s submission and DDC's approval of a Detailed Relief
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Event Notice will satisfy any requirement in Section 23.3 (Modification Proposals) for a DB
Modification Request or Modification Proposal.

23.3  Modification Proposals
€) DB Modification Request

The Design-Builder may propose a Modification by submitting a request for Modification (a
“DB Modification Request”) and proposal for Modification in accordance with Section (d)
(a “Modification Proposal”).

(b) DDC Modification Request

DDC may direct the Design-Builder to prepare a Modification Proposal (a “DDC
Modification Request”) at any time and may require the Design-Builder to provide an
estimate of the cost for Design Work to prepare such Modification Proposal prior to
incurring any costs in connection with the DDC Modification Request as follows:

0] the Design-Builder’s estimate of the cost of Design Work necessary to prepare its
Modification Proposal must comply with Section 25.2 (Design Work). The Design-
Builder may be required to attend meetings to discuss its estimate and Modification
Proposal. The method of payment for Design Work for preparation of a
Modification Proposal in connection with a DDC Modification Request may be an
hourly rate using the rates set forth in Section 25.2 (Design Work), subject to a not
to exceed amount, or lump sum, as determined by DDC in its sole discretion;

(i) the Design-Builder will be paid for Design Work in connection with preparation of
a Modification Proposal in response to a DDC Modification Request where the
Design-Builder's estimate for the same was accepted by DDC and the Design-
Builder was directed to proceed with preparation of a Modification Proposal, up to
the value of the accepted estimate, even if DDC ultimately determines not to
proceed with the Modification. DDC has no obligation to reimburse the Design-
Builder for Modification Proposal costs in connection with a DB Modification
Request; and

(i) the Design-Builder will not be paid for Modification Proposal costs in accordance
with the above unless its estimate for the same has been approved in writing by
DDC and the Design-Builder has been directed to proceed with preparation of the
Modification Proposal.

(© Preliminary Review

Any DDC preliminary review and feedback on a Modification Proposal will not be binding
on DDC in any way, except as otherwise provided in Section 23.3(h).

(d) Contents of a Modification Proposal

A Modification Proposal must include the following, unless provided otherwise by DDC in
writing:

0] a general description of the proposed Modification, and if proposed by the Design-
Builder, the reason for the change;
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(i) the Design-Builder’'s proposed reasonable adjustment to the Contract Price (if any)
on account of the Net Costs it would incur as a result of the proposed Modification.
In the case of any categories of costs that are subject to Article 25 (Calculating
GMP Work, Allowance Work, Extra Work and Net Costs), such costs must be
determined in accordance with Article 25 (Calculating GMP Work, Allowance
Work, Extra Work and Net Costs);

(iii) a scope of Work (including all activities and Project impacts associated with the
proposed Modification) that must be described in sufficient detail and broken down
into suitable components and activities to enable DDC to evaluate the
reasonableness of the proposed adjustment (if any) to the Contract Price;

(iv) a detailed and reasonable timetable for implementation of the proposed
Modification and, if the Design-Builder believes that the proposed Modification
would impact the time for performance of the Work (positively or negatively), a
Time Impact Analysis demonstrating that the proposed Modification will result in
an identifiable and measurable disruption to or time saving in performance of the

Work;
(v) any date or dates by which a decision by DDC is critical;
(vi) any amendment that would be reasonably required to this Agreement as a result

of the proposed Modification;

(vii) any consents or permits that will be required as a result of the proposed
Modification and any variances from Applicable Law that may be required; and

(vii)  any other supporting documentation as may be reasonably requested by DDC.
(e) EAO Review

The Design-Builder’s proposed adjustment to the Contract Price in a Modification Proposal
may be subject to pre-audit review by the EAO or their designated representative.

4] Withdrawal

At any time, DDC may (in its sole discretion) withdraw a DDC Modification Request or
reject a DB Modification Request or Modification Proposal. DDC is not required to give
reasons for any rejection.

(9) Design-Builder Breach

Without limiting DDC'’s rights to reject any Change Order for any reason otherwise provided
under this Agreement, if there is any change to the Contract Documents, data, documents,
deliverables or other Work to be provided under this Agreement because of any breach,
negligence or error on the part of the Design-Builder or any Design-Builder Party, no
additional compensation will be due or paid to the Design-Builder for making such change,
and the Design-Builder is obligated to make such change without additional compensation.

(h) Allowance Approval or Change Order Agreement
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() If a Modification Proposal is accepted and agreed between the Parties, or a Relief
Event is granted by DDC under Section 24.6(b) (Entitlement to Applicable Relief),
the Parties must:

(A) execute an Allowance Approval where the costs can be funded by an
Allowance; or

(B) execute a Change Order where no Allowance is available, there is an
Allowance that is insufficiently funded or Modifications to this Agreement
are required;

or any combination thereof.

(ii) Any Change Order or Allowance Approval may include a Time Extension, subject
to ACCO’s approval as provided in Section 23.2(c) (Time Extensions).

(iii) Once the Allowance Approval or Change Order, as applicable, is signed by the
DDC Representative and the Design-Builder Representative and for a Change
Order (approval by ACCO), it will represent the final agreement among the Parties
regarding such Modification or Relief Event, as applicable.

(iv) Change Orders are subject to registration in accordance with City Charter Section
328.
(V) The Design-Builder must effect such Modifications as approved or directed by

DDC under a Change Order.
23.4 Continuation of Work and Commencement of Extra Work

€) The Design-Builder must not suspend performance of the Work during the negotiation of
any Allowance Approval or Change Order, except where expressly directed to do so by
DDC or to the extent the suspension is otherwise expressly permitted under Article 34
(Design-Builder Suspension Rights).

(b) Except in the event of an Emergency or under Section 23.3(b)(ii), the Design-Builder will
not commence any Extra Work described in a DDC Modification Request or a DB
Modification Request until DDC has issued an Allowance Approval, Change Order or an
Extra Work Directive as described in Section 23.5 (Extra Work Directive).

23.5 Extra Work Directive

(a) An “Extra Work Directive” is a written directive prepared and signed by DDC directing the
Design-Builder to perform Extra Work, including where the Parties have not reached
agreement on a Madification in connection with a Modification Proposal or otherwise
agreed on an Allowance Approval or a Change Order.

(b) DDC may at any time deliver to the Design-Builder an Extra Work Directive.

(c) An Extra Work Directive must set out the kind, character and limits of the Extra Work that
the Design-Builder is required to perform.
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(d) Upon receipt of an Extra Work Directive, the Design-Builder must promptly implement and
perform the Extra Work as directed by DDC in the Extra Work Directive.

(e) DDC will issue an Allowance Approval, Change Order and/or Time Extension, as
applicable, in connection with each Extra Work Directive, subject to Article 24 (Relief
Events) and Article 25 (Calculating GMP Work, Allowance Work, Extra Work and Net
Costs).

) Without limiting any right of DDC set forth in this Agreement or pursuant to Applicable Law
to act otherwise, except in circumstances requiring immediate modification to the Work or
the Project, DDC will only issue Extra Work Directives after reasonably exhausting efforts
to agree on Modifications under Section 23.3 (Modification Proposals ). To the extent that
DDC fails to issue an Allowance Approval, Change Order and/or Time Extension under
Section 23.5(e), the Design-Builder may make a claim for a Compensable Relief Event and
Relief Event in accordance with Article 24 (Relief Events) and Article 25 (Calculating GMP
Work, Allowance Work, Extra Work and Net Costs).

24, RELIEF EVENTS
24.1 Entitlement to Request Applicable Relief

€) If a Relief Event occurs, the Design-Builder may request one or more of the following in
accordance with, and subject to, this Article 24 (the “Applicable Relief”):

0] During Phase 1, an extension to a Phase 1 Milestone Deadline pursuant to a Time
Extension;
(ii) During Phase 2, an extension to the Guaranteed Completion Dates for one or more

Completion Milestones pursuant to a Time Extension;
(iii) relief from a Design-Builder Default under this Agreement;

(iv) in the case of a Compensable Relief Event only, either payment from an
appropriate Allowance or an adjustment to the Contract Price, in each case, in
accordance with Article 23 (Allowance Approvals, Change Orders and Extra Work
Directives) for any Net Costs that the Design-Builder has incurred or will incur as
a direct result of a Compensable Relief Event; or

(b) Applicable Relief may be granted through one or more of the following “Relief
Authorizations”:

0] an extension to any Phase 1 Milestone Deadline or Guaranteed Completion Date
may only be granted pursuant to a Time Extension approved by DDC in
accordance with Section 24.6(b)(i);

(i) relief from a Design-Builder Default may be granted by DDC following its
determination that the Design-Builder is entitled to Applicable Relief in Section
24.6(b)(ii);

(iii) to receive compensation for any Compensable Relief Event in accordance with

Section 23.1 (Allowance Approvals) or through a Change Order, in accordance
with Section 23.2 (Change Orders), as applicable; or
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24.2  Process for Requesting Applicable Relief

(a) The Design-Builder must comply with the procedures in this Section 24.2 to request
Applicable Relief in connection with the occurrence of any Relief Event.

(b) The Design-Builder must submit a notice that complies with Section 24.2(c) (an “Initial
Relief Event Notice”) to DDC within fifteen (15) days after the date that the Design-Builder
first became aware, or should reasonably have become aware, that the relevant Relief
Event has occurred or will occur, and will, or is reasonably likely to, have the effect or
impact that is the subject of the Design-Builder’s request for Applicable Relief.

(c) An Initial Relief Event Notice must;
() state that it is an Initial Relief Event Notice;
(ii) identify and describe in detail the relevant Relief Event (including any information

then available to the Design-Builder having made due inquiry);

(iii) describe any additional studies or investigations that the Design-Builder must
perform to prepare a Detailed Relief Event Notice; and

(iv) state the Design-Builder’s intention to request Applicable Relief for an extension
of time and/or, if a Compensable Relief Event, compensation under this Article 24,
together with a description of any likely or foreseeable impacts on the Project
Schedule or Net Costs that may be included in the Detailed Relief Event Notice
and any associated documented supporting evidence.

(d) In addition to the Initial Relief Event Notice, if the Design-Builder has not already provided
information required under a Detailed Relief Event Notice, or the Design-Builder becomes
aware of further details regarding the applicable Relief Event, the Design-Builder must
submit a notice that complies with Section 24.2(e) (a “Detailed Relief Event Notice”) to
DDC promptly, but no later than forty-five (45) days after the date that the Design-Builder
first became aware, or should reasonably have become aware, that the relevant Relief
Event had occurred or will occur, and will have the effect or impact that is the subject of the
Design-Builder's request for Applicable Relief. The Design-Builder may request a
reasonable extension of time for submission of Design-Builder's Detailed Relief Event
Notice, which extension will not be unreasonably withheld by DDC. The extension of time
must be in writing and will not exceed ninety (90) additional days (one hundred and thirty-
five (135) total days) to submit the Design-Builder’s Detailed Relief Event Notice.

(e) A Detailed Relief Event Notice must include the applicable information required for a
Modification Proposal under Section 23.3 (Modification Proposal) and (without duplication)
each of the following:

0) a statement that it is a Detailed Relief Event Notice and full details of the relevant
Relief Event (as available to the Design-Builder having made due inquiry);

(i) full details of any extension of time or adjustment to the Contract Price (as
applicable) requested under this Article 24;

(iii) a Time Impact Analysis (based on the then current Progress Schedule)
demonstrating that the relevant Relief Event will result in:
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(A) an identifiable and measurable disruption to the Work that will impact a
Critical Path and why total float is not available;

(B) an extension to the time required to achieve the relevant Guaranteed
Completion Date; and

© the start and end dates or expected end dates of the claimed periods of
delay and, in addition a description of the operations that were delayed,
an explanation of how they were delayed and the reasons for the delay;

(iv) details of the steps that the Design-Builder has taken or will take to mitigate the
effect or impact of the Relief Event in accordance with Section 24.3 (Mitigation);

(V) evidence reasonably satisfactory to DDC demonstrating that the Design-Builder
will suffer a delay to one or more Critical Path activities or, where applicable with
respect to Compensable Relief Events, incur Net Costs, despite the Design-Builder
complying with its obligation to take steps to mitigate the effect or impact of the
Relief Event in accordance with Section 24.3 (Mitigation) and to provide evidence
of no concurrent delay in accordance with Best Industry Practice;

(vi) a verified written statement of the details and estimates of the amounts of any
delay damages, including categories of expected damages and projected monthly
costs, together with documentary evidence of such damages as the Design-Builder
may have at the time of its submission; and

(vii) a statement indicating the Design-Builder’'s understanding that DDC may grant a
Time Extension without prejudicing its review and determination with respect to a
Compensable Relief Event requested by the Design-Builder, if any.

4] If at the time of issuing the Detailed Relief Event Notice, the Relief Event is continuing, the
Design-Builder must keep DDC regularly (at least monthly) updated as to the status of the
Relief Event, including any changes in the effects or impacts of the Relief Event on the
Work.

24.3  Mitigation

The Design-Builder must act promptly and use Reasonable Efforts in accordance with Best Industry
Practice to mitigate the delay and any other adverse impact (including incurring Net Costs) of any
event that is the subject of a notice under Section 24.2 (Process for Requesting Applicable Relief),
including by re-sequencing, reallocating, or redeploying its forces to other portions of the Work. In
the event that the Design-Builder fails to take mitigation measures as required in this Agreement,
the delay and excuse of performance permitted under this Agreement will be reduced to the extent
that such mitigation measures, if taken, would have reduced the impact of such event on the
Design-Builder.
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24.4  Failure to Provide Required Notice or Information

Time is of the essence in the Design-Builder’s delivery of the Initial Relief Event Notice and any
Detailed Relief Event Notice, and if any notice or information is not provided to DDC in accordance
with the requirements of Section 24.2 (Process for Requesting Applicable Relief):

€) the Design-Builder will have irrevocably and forever waived and released any Claim or any
right to request a Change Order, Allowance Approval, any extension of time or
compensation or adjustment to the Contract Price (as applicable) with respect to the
relevant Relief Event, accruing both before and after the applicable notice requirement in
Sections 24.2(b) and 24.2(d) until the Design-Builder submits the written notice of a Relief
Event to DDC; and

(b) following one-hundred twenty (120) days after the date the Design-Builder was required to
submit a notice under Sections 24.2(b) and 24.2(d), as applicable, the Design-Builder will
be deemed to have irrevocably and forever waived and released any and all rights to relief
(including extension of time for performance of the Work or compensation) for any adverse
effect attributable to such Relief Event.

24.5 Demonstration of Facts & Concurrent Delay
€) Burden of Proof

The Design-Builder is responsible for clearly stating and demonstrating the facts and
justification behind the occurrence of a Relief Event and the resulting direct and adverse
impacts on it.

(b) Concurrent Delay

0) The Design-Builder will not be entitled to receive a separate extension of time for
each of several causes of delay operating concurrently, but only for the actual
period of delay in completion of the Work as determined by DDC in accordance
with Section 24.6 (Entitlement to Extension of Time and Compensation),
irrespective of the number of causes contributing to produce such delay.

(i) To the extent that any delay caused by a Relief Event is also concurrently caused
by any act, fault or omission of any Design-Builder Party (a “DB Fault”), the
Design-Builder will (A) be entitled to claim a Time Extension only for the
incremental portion of the delay caused directly by a Relief Event in excess of the
period of delay caused by the DB Fault, in each case, as determined by utilizing a
Time Impact Analysis as described in the Project Requirements and in accordance
with Best Industry Practice and (B) will not be entitled to compensation for any
concurrent Compensable Relief Event.

24.6  Entitlement to Extension of Time and Compensation
€) Pre-Requisites for Applicable Relief

The Design-Builder will be entitled to Applicable Relief in accordance with Section 24.6(b),
only if the Design-Builder has:
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0] complied with its applicable obligations under this Agreement, including
Section 24.2 (Process for Requesting Applicable Relief), Section 24.3 (Mitigation)
and Section 24.5 (Demonstration of Facts & Concurrent Delay);

(i) demonstrated, to the reasonable satisfaction of DDC, that a Relief Event has
occurred or will occur;

(iii) demonstrated, to the reasonable satisfaction of DDC, that a Relief Event was the
direct cause or will be the direct cause of:

(A) a delay in achieving a Guaranteed Completion Date or Phase 1 Milestone
Deadline;
(B) in the case of a Compensable Relief Event only, the Design-Builder

incurring Net Costs; and

(iv) demonstrated, where applicable, to DDC, including through a Time Impact
Analysis, that the relevant Relief Event will result in an identifiable and measurable
disruption to the Work that will extend the time required to achieve completion by
the applicable Guaranteed Completion Date or Phase 1 Milestone Deadline.

(b) Entitlement to Applicable Relief

Within sixty (60) days (or any such longer time period reasonably necessary for DDC to
make its determination) of receipt of a complete and final Detailed Relief Event Notice for
any Relief Event, DDC will notify the Design-Builder of its determination as to whether the
Design-Builder is entitled to Applicable Relief as set forth below:

0) in the case of any Relief Event where the Design-Builder has satisfied the
requirements in Section 24.6(a) (Pre-Requisites for Applicable Relief), the
applicable Guaranteed Completion Date or Phase 1 Milestone Deadline will be
extended through a Time Extension by the time DDC determines to be reasonable
based on the evidence provided to DDC regarding the effect or impact of the
applicable Relief Event on the Design-Builder’s performance of the Work;

(i) in the case of any relief from a Design-Builder breach or Design-Builder Default,
the applicable breach or Design-Builder Default will be waived by DDC for the time
DDC determines to be reasonable for the applicable Relief Event based on the
information satisfying the requirements in Section 24.6(a) (Pre-Requisites for
Applicable Relief); or

(iii) in the case of a Compensable Relief Event only, where the Design-Builder has
satisfied the requirements in Section 24.6(a) (Pre-Requisites for Applicable Relief),
the Design-Builder will be entitled to an amount that DDC determines to be
reasonable to compensate the Design-Builder for any Net Costs in connection with
the applicable Compensable Relief Event, to be granted to the Design-Builder in
connection with:

(A) where there are any Allowances available to fund such Net Costs, through
an Allowance Approval under Section 23.1 (Allowance Approvals); or
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(B) where there are no remaining or applicable Allowances available to fund
such Net Costs, through an adjustment to the Contract Price through a
Change Order under Section 23.3(h) (Allowance Approval or Change
Order Agreement).

The Design-Builder will only be compensated for Net Costs, (unless otherwise expressly
agreed as part of a lump sum under Article 25 (Calculating GMP Work, Allowance Work,
Extra Work and Net Costs)), as and when such Net Costs are actually incurred.

24.7 Disputes

If the Design-Builder disputes any determination by DDC regarding any Design-Builder request for
relief under this Article 24, then the Design-Builder must notify DDC within ten (10) days of DDC’s
determination and if the Parties fail to resolve the dispute within a further twenty (20) days of that
notice, the matter will be resolved in accordance with Article 39 (Dispute Resolution Procedure).

24.8 Continuation of Work
The Design-Builder must not suspend performance of the Work as a result of a Relief Event, or
while requesting Applicable Relief with respect to a Relief Event, except as may be otherwise
directed by DDC in writing or to the extent the suspension is otherwise expressly permitted under
Article 34 (Design-Builder Suspension Rights).

249 Sole Remedy

The Design-Builder’'s sole remedy in relation to any Relief Event will be the operation of this
Article 24.

25. CALCULATING GMP WORK, ALLOWANCE WORK, EXTRA WORK AND NET COSTS
25.1  Generally
€) Options for Calculating Extra Work and Allowance Work Compensation
Where DDC is required to pay the Design-Builder for either (i) Phase 2 Work under a GMP
Contract Price, excluding in connection with a Compensable Relief Event (“GMP Work”)
or (ii) Allowance Work, Extra Work or for its Net Costs in connection with a Compensable

Relief Event, as applicable, such compensation may be agreed between the Parties in one
or more of the following ways:

0] in connection with a Unit Price Item, by the applicable Unit Prices specified in this
Agreement;

(i) by agreement of a fixed price or lump sum;

(iii) by time and material records;

(iv) in any other manner approved by the CCPO; or
(v) any combination of (i)-(iv).

(b) Negotiating Fixed Price or Lump Sum
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To the extent the Parties negotiate and work to agree to a fixed-price or lump sum, the
Parties must derive any negotiated amount by utilizing the calculations and values included
in this Article 25 as a basis for calculating a fair and reasonable fixed-price or lump sum.
Where the Parties do not otherwise agree in writing to a fixed-price or lump sum
compensation for any portion of the applicable Allowance Work or Extra Work, such
compensation will be calculated in accordance with Sections 25.2 (Design Work) and 25.3
(Construction Work).

(c) Unit Price

Negotiated Change Orders or Allowance Approvals which are connected to Unit Prices will
be negotiated and include all costs for labor, material, overhead and profit.

(d) No Additional General Conditions, Profit, Margin or Mark-up for GMP Work

The Design-Builder’s only payment for General Conditions, profit, margin or mark-up that
its entitled to in connection with GMP Work (including Allowance Work performed as a sub-
component of GMP Work), are the General Conditions Amounts and the Phase 2 Design-
Builder Fee, and none of the provisions in this Article 25 that allow for a multiplier, margin,
profit or mark-up will apply to any calculations for the performance of GMP Work.

25.2  Design Work
€) Calculation

Notwithstanding anything to the contrary in Section 25.3 (Construction Work) below, the
cost for GMP Work, Net Costs, Extra Work or Allowance Work, as applicable, consisting
of Design Work will not exceed an amount equal to the time spent by professional
personnel multiplied by hourly rates for such professional personnel, calculated using the
Direct Salary Rate for each individual multiplied by the Design Work Multiplier (subject to
Section 25.2(d) below).

(b) Generally

As agreed by the Parties, the cost for GMP Work, Extra Work or Allowance Work consisting
of Design Work may be payable as a lump sum, based upon the Parties’ estimate of the
time to be spent by professional personnel, or on a time card basis, based upon the time
actually spent by professional personnel in accordance with Section 25.2(g). Whenever
services are payable on a time card basis, such payments will be subject to a maximum
price. The Design-Builder will be solely responsible for the costs for professional
employees in excess of the maximum price.

(c) Approval of Assigned Personnel

0] Subject to subsection (iii), below, prior to performing Extra Work or Allowance
Work consisting of Design Work in Phase 2, the Design-Builder will submit for
DDC'’s approval a staffing plan, consisting of the following (“Staffing Plan”):

(A) listing the names and titles of all individuals that the Design-Builder
proposes to perform the Work and type of services to be performed by
each individual;
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(B) the Direct Salary Rate of each individual proposed, calculated in
accordance with Section 25.2(e) (Direct Salary Rate);

© resumes for each individual proposed to fulfill each title with proof of
appropriate licensure to perform the services.

(i) The Design-Builder will be paid only for services performed by professional
personnel approved to serve in those titles listed in the Staffing Plan. Once
approved, personnel included in the Staffing Plan are deemed “Assigned
Personnel” for purposes of this Article 25.

(iii) Subject to compliance with Article 24 (Relief Events), the Design-Builder’s right to
seek compensation for Extra Work or Allowance Work will not be prejudiced,
notwithstanding lack of an approved Staffing Plan prior to the performance of Extra
Work consisting of Design Work in any of the following circumstances, provided
that the Design-Builder has informed DDC in writing and accounted, in accordance
with this Article 25, for all personnel and hours of Extra Work performed up to the
date of the notice as soon as reasonably practicable (and, in any event, not more
than fifteen (15) days) after the start of such Extra Work and, at the completion of
such Extra Work, provides all records and supporting documentation required
where:

(A) there is an Emergency affecting the safety of persons or property;

(B) the Design-Builder is expressly directed or permitted in writing by DDC to
proceed with Allowance Work or Extra Work consisting of Design Work in
the absence of an approved Staffing Plan; or

© subject to compliance with Section 18.1 (Subcontracting), a disagreement
has arisen between the Parties as to whether Work performed or to be
performed is Extra Work or Allowance Work and it is agreed or determined
after the fact that such Work performed was Extra Work or Allowance
Work.

(d) Design Work Multiplier

A Design Work Multiplier for overhead and profit is set forth in Schedule B (Contract Price)
and will apply for the duration of the Agreement. Except as set forth in Section 25.2(h)
below, the Design Work Multiplier is inclusive of all anticipated profit, costs, expenses, and
overhead of any kind incurred by the Design-Builder for Extra Work and Allowance Work
consisting of Design Work, including, without limitation, costs and expenses related to
administrative personnel or tasks in connection with Design Work, taxes, employee
benefits, insurance or office overhead. The Design-Builder will not be eligible for any
additional cost, expenses, overhead or profit for Extra Work or Allowance Work consisting
of Design Work.

(e) Direct Salary Rate

0] Direct Salary Rate: “Direct Salary Rate” means the approved billable hourly rate
for each Assigned Personnel in accordance with the terms and conditions set forth
below. Once approved, the Direct Salary Rate per hour for each Assigned
Personnel will be included in the Staffing Plan.
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(ii) Computation of hourly rate: For each Assigned Personnel, the Direct Salary
Rate will be equal to the Annual Direct Salary, as defined in subsection (iv), below,
divided by the number 2080. If the Direct Salary Rate is unacceptable to DDC, the
Parties may negotiate a lesser amount, which lesser amount, once approved, will
be the Direct Salary Rate. If the Parties cannot agree on a Direct Salary Rate, the
Design-Builder will propose alternative personnel acceptable to DDC.

(iii) Annual Direct Salary: “Annual Direct Salary” means the Assigned Personnel’s
actual annual direct salary that is directly payable to such individual on an annual
basis, not including the following costs or payments:

(A) any payments for services performed during other than regular business
hours (i.e., premium for night differential and/or overtime);

(B) any employer payments mandated by law, including without limitation,
social security and Medicare taxes, insurance (e.g., worker’s
compensation, employers liability, unemployment);

(© any employer contributions to retirement plans, including without limitation
pension and/or deferred compensation plans; and

(D) any costs for any other fringe and/or supplemental benefits.

(iv) For each Assigned Personnel, the Design-Builder will submit its calculation of the
Direct Salary Rate, and all records or documentation requested by DDC to verify
such calculations, including, without limitation, copies of payroll registers for the
prior twelve months for any Assigned Personnel.

® Business Hours

The Design-Builder must request approval to have Assigned Personnel perform Extra
Work and Allowance Work during other than regular business hours. Non-regular business
hours will be defined as any hours in excess of eight (8) hours per day, Monday through
Friday or other non-regular pay for evenings, weekends and holidays. Whenever the
Design-Builder has been authorized to perform Extra Work or Allowance Work during non-
regular business hours and the Design-Builder actually incurs overtime or nighttime
differential costs for such Work, the Design-Builder will be reimbursed for any additional
payments made to the Assigned Personnel above the Direct Salary Rate, subject to the
following:

0) the Design-Builder submitting a copy of its company overtime policies and will only
be reimbursed additional costs reflected in such policy;

(i) the maximum premium entitlement for night differential is ten percent of the
Assigned Personnel’s Direct Salary Rate, and a maximum premium for overtime
of fifty percent of such Direct Salary Rate;

(iii) proof of the additional costs in the form of a payroll register or other documentation
acceptable to DDC has been submitted; and

(iv) the premium payment and/or overtime payment made to the Assigned Personnel
will be reimbursed at cost and will not be subject to the Design Work Multiplier.
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(9) Time Card Basis

Where GMP Work, Net Costs, Extra Work or Allowance Work consisting of Design Work
is payable on a time card basis, the Design-Builder will be paid only for hours actually
worked by Assigned Personnel performing the applicable GMP Work, Extra Work or
Allowance Work, which hours will not include any of the following:

0] time spent commuting and/or traveling;

(i) time spent performing Work included as part of any other fees payable to the
Design-Builder under this Agreement;

(iii) time spent performing administrative tasks;

(iv) time spent during non-regular business hours as set out in subparagraph (f) above,
unless expressly authorized in writing by DDC;

(v) time allocable to an employee’s paid time off, including without limitation vacation
time, sick time and personal time off; or

(vi) time allocable to any other category consistent with standard accounting practices.

For each billable hour, the billable rate will be calculated as the Direct Salary Rate
multiplied by the Design Work Multiplier.

(h) Reimbursable Expenses

The following expenses incurred by the Design-Builder in the performance of the GMP
Work, Extra Work or Allowance Work consisting of Design Work are not included in the
Design Work Multiplier. The Design-Builder will be reimbursed at cost, without any mark-
up for overhead or profit, for the following:

0) long distance travel for professional personnel performing the GMP Work, Extra
Work or Allowance Work consisting of Design Work, to the extent such travel and
costs are pre-approved by DDC and allowable under the Comptroller’s Directive
#6. Long distance travel means travel which is in excess of 75 miles from
whichever of the following is closer to the destination: (1) Columbus Circle, or (2)
the Design-Builder’s Project office; and

(i) where expressly requested in writing by DDC, printing costs for excessive copies
or originals of Design Documents.

25.3 Construction Work
(a) Unit Price Items

0) In the performance of the Work, the Design-Builder will be paid at the Unit Price
identified in Schedule B (Contract Price) for the applicable Unit Price Work up to
one hundred twenty-five percent of the estimated quantity of Unit Price Items for
any individual Unit Price Item Category. If during the progress of the Unit Price
Work (i) the actual quantity of Unit Price Items in a Unit Price Iltem Category
required to complete the Unit Price Work approaches the estimated quantity for
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such Unit Price Items in the applicable Unit Price Item Category or (i) for any other
reason it is reasonably determined by the Design-Builder that the actual quantity
of Unit Price Items in a Unit Price Item Category necessary to complete the Unit
Price Work will exceed the estimated quantity of Unit Price Items for the applicable
Unit Price Item Category by twenty-five percent or more (in each case of (i) and (ii)
above, a “Unit Price Excess Cost”), then the Design-Builder must promptly notify
DDC of such Unit Price Excess Cost.

(i) Upon receipt of any notice of a Unit Price Excess Cost, the Parties must promptly
meet and either (i) confirm the existing Unit Price for the applicable Unit Price Item,
or (i) negotiate a new Unit Price for the applicable Unit Price Item, as may be
appropriate (in DDC’s discretion) at such time.

(iii) If the Parties cannot agree on a new Unit Price for such Unit Price Item, then DDC
may direct the Design-Builder to perform the applicable Unit Price Work on the
basis of time and material records subject to the limitations in this Article for the
actual and reasonable cost, but in no event at a Unit Price exceeding the Unit Price
for such Unit Price Item included in Schedule B (Contract Price).

(b) Construction Work Net Costs

0] Time & Materials - For GMP Work, Extra Work or Allowance Work (excluding any
Unit Price Work), where payment is based on time and material records, the price
to be paid for such self-performed GMP Work, Extra Work or Allowance Work will
be the actual and reasonable cost of the items described below, calculated in
accordance with the following formulas, as applicable:

(A) Materials - necessary materials (including transportation to the Project
Site), with a determination of the reasonable cost of these materials to
include consideration of the prevailing market rates for and availability of
those materials; plus

(B) Labor - necessary direct labor, including payroll taxes (subject to statutory
wage caps) and supplemental benefits; plus

(© Taxes - sales and personal property taxes, if any, required to be paid on
materials not incorporated into such GMP Work or Extra Work; plus

(D) Rental Value of DB Owned Equipment - reasonable rental value of
Design-Builder-owned (Principal Participant or Subcontractor-owned, as
applicable), necessary plant and equipment other than Small Tools, plus
fuel and energy costs. Except for fuel costs for pick-up trucks which will be
reimbursed based on a consumption of five gallons per shift, fuel costs will
be reimbursed based on actual costs or, in the absence of auditable
documentation, using the following fuel consumption formula per operating
hour: (.035) x (HP rating) x (fuel cost per gallon). Reasonable rental value
is defined as the lower of either seventy-five percent of the monthly
prorated rental rates established in “The AED Green Book, Rental Rates
and Specifications for Construction Equipment” published by Equipment
Watch (the “Green Book”), or seventy-five percent of the monthly prorated
rental rates established in the “Rental Rate Blue Book for Construction
Equipment” published by Equipment Watch (the “Blue Book”) (the
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applicable Blue Book rate being for rental only without the addition of any
operational costs listed in the Blue Book). The reasonable rental value is
deemed to be inclusive of all operating costs except for fuel and energy
consumption and equipment operator’s wages and costs. For multiple shift
utilization, reimbursement will be calculated as follows:

() first shift will be seventy-five (75%) percent of such rental rates;
(2) second shift will be sixty (60%) percent of the first shift rate; and
3) third shift will be forty (40%) percent of the first shift rate.

(E) Standby-Equipment - equipment on standby must be reimbursed at one-
third the prorated monthly rental rate. Design-Builder-owned (Principal
Participant-owned or Subcontractor-owned, as applicable) equipment
includes equipment from rental companies affiliated with or controlled by
the Design-Builder (Principal Participant or a Subcontractor, as
applicable), as determined by DDC. In establishing cost reimbursement
for non-operating Design-Builder-owned (Principal Participant-owned or
Subcontractor-owned, as applicable) equipment (scaffolding, sheeting
systems, road plates, etc.), DDC may restrict reimbursement to a
purchase-salvage and life cycle basis if less than the computed rental
costs; plus

(3] Installation & Dismantling - necessary installation and dismantling of
such plant and equipment, including transportation to and from the Project
Site, if any, provided that, in the case of non-Design-Builder-owned (non-
Principal Participant-owned or non-Subcontractor-owned, as applicable)
equipment rented from a third party, the cost of installation and dismantling
are not allowable if such costs are included in the rental rate; plus

(G) Governmental Fees - necessary fees charged by Governmental Entities;
plus

(H) Non-Governmental Fees - necessary construction-related service fees
charged by non-Governmental Entities; plus

() Rental Value of Non-DB Owned Equipment - reasonable rental costs of
non-Design-Builder-owned (non-Principal Participant-owned or non-
Subcontractor-owned, as applicable) necessary plant and equipment
other than Small Tools, plus fuel/energy costs. Except for fuel costs for
pick-up trucks which will be reimbursed based on a consumption of five
gallons per shift, fuel costs will be reimbursed based on actual costs or, in
the absence of auditable documentation, the following fuel consumption
formula per hour of operation: (.035) x (HP rating) x (Fuel cost/gallon).
Instead of renting, DDC reserves the right to direct the Design-Builder to
purchase non-operating equipment (scaffolding, sheeting systems, road
plates, etc.), with payment on a purchase-salvage and life cycle basis, if
less than the projected rental costs; plus

J) Insurance - workers’ compensation insurance, and any insurance
coverage expressly required by DDC for the performance of the GMP
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Work, Extra Work or Allowance Work (excluding Unit Price Work) that is
different or additional than the types of insurance required by Article 31
(Insurance & Restoration) or additional premiums and costs for any
Insurance Policies required by this Agreement that are incurred as a result
of the GMP Work, Extra Work or Allowance Work. The cost of workers’
compensation insurance is subject to applicable payroll limitation caps and
will be based upon the carrier's manual rate for such insurance derived
from the applicable class loss cost and carrier's lost cost multiplier
approved by the New York State Department of Financial Services, and
with the exception of experience rating, rate modifiers as promulgated by
the New York Compensation Insurance Rating Board; plus

(K) Performance Security — any incremental costs incurred for increases to
the Performance Bonds and Payment Bonds procured solely by the
Design-Builder that are caused by the Extra Work under a Change Order;
plus

(L) Overhead — with the exception of any calculation for GMP Work, twelve
percent of the total of items in Sections 25.3(b)(i)(A) through 25.3(b)(i)(F),
as compensation for overhead, except that no percentage for overhead
will be allowed on payroll taxes or on the premium portion of overtime pay
or on sales and personal property taxes. Overhead will include without
limitation, all costs and expenses in connection with administration,
management superintendence, Small Tools, and insurance required by
this Agreement, other than workers’ compensation insurance; plus

(M) Profit — with the exception of any calculation for GMP Work, ten percent
of the total of items in Sections 25.3(b)(i)(A) through 25.3(b)(i)(F), plus the
items in Section 25.3(b)(i)(L), as compensation for profit, except that no
percentage for profit will be allowed on payroll taxes, governmental fees
or on the premium portion of overtime pay or on sales and personal
property taxes; plus

(N) Overhead & Profit — with the exception of any calculation for GMP Work,
five percent of the total of items in Sections 25.3(b)(i)(H) through
25.3(b)(i)(K) as compensation for overhead and profit.

(i) For purposes of this Agreement, “Small Tools” are items that are ordinarily
required for a worker’s job function, including, equipment that ordinarily has no
licensing, insurance or substantive storage costs associated with it; such as
circular and chain saws, impact drills, threaders, benders, wrenches, socket tools,
etc.

(iii) Subcontract Overhead & Profit - Where the Extra Work or Allowance Work
(excluding Unit Price Work), as applicable, is performed in whole or in part by any
Subcontractors (excluding Principal Participants) pursuant to Section 25.3(b)
(Construction Work Net Costs), the Design-Builder must be paid, subject to pre-
audit by DDC, the cost of such Subcontractor's Work (excluding the cost of any
Subcontractor performance bond or payment bond, except where such bonds are
required to be provided by a Key Subcontractor pursuant to Section 18.4 (Key
Subcontractor Performance and Payment Bond) computed in accordance with
Section 25.3(b)(i) above including any additional amounts under Sections
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25.3(b)(i)(L) through 25.3(b)(i)(N) solely as part of the Subtractor’s cost of such
Work.

25.4  Net Costs for Compensable Relief Events

Net Costs incurred or to be incurred by the Design-Builder with respect to the following categories
will be calculated in accordance with the following:

€) Extra Work or Allowance Work
To the extent:

0] the Design-Builder performs any Extra Work or Allowance Work in connection with
a Compensable Relief Event, then any applicable Allowance Approval or Change
Order will, to the extent applicable, be calculated utilizing Sections 25.1 (Generally)
through 25.3 (Construction Work) above; or

(i) no Extra Work or Allowance Work is performed by the Design-Builder and the
Design-Builder is granted a Compensable Relief Event causing a delay in the
performance of the Work, the Design-Builder may claim actual incurred home-
office expenses to the extent described in Schedule A (Contract Information).

(b) Delay Damages

To the extent the Design-Builder incurs or will incur Net Costs in connection with a DDC
authorized Time Extension caused by a Compensable Relief Event and such amounts are
not otherwise covered under Section 25.4(a) above, any such Net Costs under a Change
Order or Allowance Approval with respect to the following categories will be calculated
utilizing the following:

0] all costs under Sections 25.3(b)()(A) (Materials), 25.3(b)(i)(B) (Labor),
25.3(b)())(D) (Rental Value DB Owned Equipment), 25.3(b)(i)(E) (Standby
Equipment), 25.3(b)(i)(F) (Installation & Dismantling), 25.3(b)(i)(I) (Rental Value of
Non-DB Owned Equipment) and 25.3(b)(i)(J) (Insurance);

(i) additional actual material and equipment storage costs based on actual
documented costs and additional costs necessitated by extended manufacturer
warranty periods;

(i) fees paid to service providers for required field office rental, utility charges, potable
water, sanitation, cleaning, and other related charges; and

(iv) documented additional Project Site overhead costs during the delay period,
including superintendent, office engineer, clerical staff, but not including working
foremen or any costs covered under subsection (iii), above.

25,5 Open Book Basis

All invoicing, pricing, estimating and negotiations of any GMP Work, Final Proposal, Allowance
Work, Extra Work costs, Net Costs or Change Orders under this Agreement will be done in a
manner allowing DDC to review all underlying assumptions and data associated with each request
for compensation in accordance with any GMP Work, Compensable Relief Event or in connection
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with an Allowance Approval, Final Proposal, or Change Order, including assumptions as to costs
of the applicable Work, profit, mark-up, margin, schedule, composition of equipment spreads,
equipment rates, labor rates, productivity, estimating factors, design and productivity allowance,
contingency and indirect costs, risk pricing, discount rates, interest rates, inflation and deflation
rates, Time Impact Analysis, and other items reasonably required by DDC to satisfy itself as to the
reasonableness and accuracy of the amount (collectively, "Open Book Basis”).

25.6  No Double Counting

€) No double-counting of any amounts, profits or overhead amounts will be permitted as
between:
() the application of any provision in this Article 25, including Sections 25.2 (Design

Work), 25.3 (Construction Work), and 25.4 (Net Costs for Compensable Relief
Events), including any additional Design-Builder amounts under  Sections
25.3(b)(i)(L) through 25.3(b)(i)(N) for Subcontracted Work performed under
Section 25.3(b)(iii) and in each case except as otherwise provided in General
Project Requirements Section 30.3. Subcontractor overhead and profit paid under
Section 25.3(b)(iii) is not double counting when also paid in connection with
Design-Builder overhead and profit prescribed under Section 25.3(b)(i)(L), (M) or

(N);

(ii) the application of any provision in this Article 25, including Sections 25.2 (Design
Work), 25.3 (Construction Work), and 25.4 (Net Costs for Compensable Relief
Events), and any provision relating to the Phase 1 Services or the GMP Work; and

(iii) the application of any provisions relating to the Phase 1 Services, Enabling Work,
Phase 1 Design Work, Phase 1 Milestones or Phase 1 Construction Management
Services.
(b) The Design-Builder will not be entitled to any compensation for any delay or Extra Work,

Allowance Work, Design-Builder Construction Allowance Work or any Net Costs not
expressly contemplated or provided for in this Article 25, including costs, losses or
damages which it might otherwise be entitled to claim under Applicable Law.

25.7 Non-Recoverable Costs

The City will not have any liability in connection with a Compensable Relief Event, Change Order
or Allowance Approval for any of the following:

€) profit, or loss of anticipated or unanticipated profit, except as provided in Sections
25.3(b)(i)(M), 25.3(b)(i)(N), 25.3(b)(iii), and 25.4(b)(iii);

(b) consequential or indirect damages, including, construction or bridge loans or interest paid
on such loans, loss of bonding capacity, bidding opportunities, or interest in investment, or
any resulting insolvency; or

(c) attorneys’ fees or other costs in connection with dispute and claims preparation expenses.
25.8 Omitted Work & Reduction in the Contract Price

(a) Contract Price
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If any Work is omitted by DDC pursuant to a Change Order or Extra Work Directive, the
Contract Price or any Allowance, as applicable, subject to audit by the EAO, will be reduced
by a pro rata portion of the Contract Price or Allowance, as applicable, based upon the
percent of Work omitted, subject to Section 25.8(d).

(b) Unit Price

For Unit Price Items that have been started but are only partially completed, the applicable
Allowance will be reduced by a pro rata portion of the Unit Price Cost omitted subject to
Sections 25.8(c) and 25.8(d).

(c) Non-Cancelable Material

In the event the Design-Builder, with respect to any omitted Work, has purchased any non-
cancelable material or equipment, or both, that is not capable of use except in the
performance of the Agreement and has been specifically fabricated for the sole purpose of
the Agreement, but not yet incorporated into the Work, the Design-Builder will be paid for
such material or equipment in accordance with Section 32.3(a)(i)(B) of the Agreement;
provided, however, such payment will be contingent upon the Design-Builder’s delivery of
such material or equipment, or both, in acceptable condition to a location designated by
DDC.

(d) Lost Overhead or Profit

0] Except as stated in Section 25.8(d)(ii), the Design-Builder agrees to make no claim
for damages or for loss of overhead and profit with regard to any omitted Work.

(i) During Phase 2 and subject to submission of a compliant Payment Request in
accordance with Article 21 (Payment Provisions), the Design-Builder will be
entitled to payment for overhead on omitted Work solely to the extent that,
notwithstanding the omission, such overhead cost is:

(A) actually and reasonably unavoidably incurred; and
(B) not otherwise payable through an Allowance.
(i) DDC will not be obligated to pay overhead costs under Section 25.8(d)(ii) in excess

of 3% of the value of Work omitted from the Contract Price.
25.9 Restrictions on Compensation

The Design-Builder's compensation under this Article 25 will not include the following costs:

(a) amounts paid or to be paid to Affiliates in excess of the pricing the Design-Builder could
reasonably obtain in an arm's length, competitive transaction with an unaffiliated
contractor;

(b) costs incurred in asserting, pursuing or enforcing any Claim or Dispute, other than those

expressly permitted in this Article 25; and

(c) any other costs or expenses otherwise impermissible under the City Comptroller’s Directive
#2.
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25.10 Records

(a) Unless otherwise directed in writing by the DDC Representative, whenever any (i) GMP
Work or (ii) Extra Work or Allowance Work in connection with a Change Order or Allowance
Approval is performed (whether by the Design-Builder directly or through a Principal
Participant or Subcontractor), the Design-Builder must, at the end of each day, or where
approved by DDC, at the end of each week, submit to DDC (for verification by DDC):

0] daily time slips showing the name and number of each worker employed on the
GMP Work, Extra Work or Allowance Work, the number of hours that the worker
is employed on the GMP Work, Extra Work or Allowance Work, the character of
their duties, and the wages actually paid to the worker. The Design-Builder must
complete, sign and deliver to DDC the time slips individually and sequentially
numbered for all applicable Work performed by the Design-Builder, any Principal
Participant and any Subcontractors;

(ii) a memorandum showing the rates and amounts of workers' compensation
insurance premiums, if any, and state and federal taxes based on these wages,
and vacation allowances and union dues and assessments, which the employer
actually pays in accordance with contractual obligations based on these wages;

(i) a memorandum showing the amount and type of the materials furnished for the
Extra Work or Allowance Work, as applicable, from whom they were purchased
and the amount to be paid for the materials; and

(iv) a memorandum of equipment used in the performance of the GMP Work, Extra
Work or Allowance Work, listing the actual hours of operation for each piece of
equipment, together with the rental claimed for each piece of equipment.

(b) DDC will provide templates for the time slips to the Design-Builder before commencement
of the Work.
(© These memoranda and time slips are for the purpose of enabling DDC to determine the

amounts to be paid by DDC under this Article 25 and, accordingly, they constitute a
condition precedent to the applicable payment. The failure of the Design-Builder to furnish
these memoranda and time slips with respect to any applicable Work will constitute a
conclusive and binding determination that the applicable Work is not GMP Work, Extra
Work or Allowance Work and will constitute a waiver by the Design-Builder of claims for
payment for such Work until it is otherwise provided.

26. FORCE MAJEURE & CHANGES IN APPLICABLE STANDARDS
26.1 Force Majeure
€) Effect of Force Majeure on Obligations

Without limiting Article 24 (Relief Events), neither Party may bring a Claim for a breach of
obligations under this Agreement by the other Party or incur any liability to the other Party
for any Losses or damages incurred by that other Party if a Force Majeure Event occurs
and the Affected Party is prevented from carrying out its obligations by that Force Majeure
Event.
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(b) Relief

The Design-Builder may only claim Time Extension with respect to a Force Majeure Event
in accordance with, and subject to, Article 24 (Relief Events).

(c) Consultation

As soon as practicable following the Design-Builder’s notification of a Force Majeure Event,
the Parties must consult with each other in Good Faith and use all Reasonable Efforts to
agree to appropriate terms to mitigate the effects or impacts of the Force Majeure Event
and facilitate the continued performance of this Agreement.

(d) Unable to Agree

If no such terms are agreed on or before the date falling ninety (90) days after the date of
commencement of the Force Majeure Event and such Force Majeure Event is continuing
or its consequence remains such that the Affected Party is unable to comply with its
relevant obligations under this Agreement for such ninety (90) day period (an “Extended
Force Majeure Event”), the Design-Builder may request that this Agreement be
terminated, and/or DDC may terminate this Agreement in accordance with Article 35
(Termination for Extended Force Majeure Event).

26.2 Changes in Applicable Standards

€) To the extent any Applicable Standards required under this Agreement are modified and
become materially different from those in effect as of the Setting Date (an “Applicable
Standard Change”), the Design-Builder will be required to implement such Applicable
Standard Change, unless otherwise determined by DDC under this Section 26.2 (Change
in Applicable Standards). An Applicable Standard Change does not constitute a Change in
Law.

(b) To the extent the Design-Builder becomes aware of any Applicable Standard Change, the
Design-Builder must promptly, but no later than within thirty (30) days following the date
the Design-Builder knew, or should have known, of such Applicable Standard Change,
notify DDC of such Applicable Standard Change. Any such notification must explain the
Applicable Standard Change in sufficient detail to allow DDC to objectively assess any
schedule or cost implications associated with implementing such Applicable Standard
Change. DDC may request additional or supplemental information, at least as detailed as
a Detailed Relief Event Notice.

(c) Promptly following DDC'’s receipt of such notice of an Applicable Standard Change, the
Parties will meet and confer, and DDC will determine, in its discretion, whether:

0] the Applicable Standard Change is necessary and appropriate for the Project;

(i) a Time Extension will be necessary to implement the Applicable Standard Change,
in which case the Design-Builder may be eligible for a Relief Event; and

(iii) Net Costs, Allowance Work or Extra Work will be necessary to implement the
Applicable Standard Change, in which case the Design-Builder may be eligible for
a Compensable Relief Event.
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(d) If DDC determines that the Applicable Standard Change is necessary and appropriate for
the Project, and

0] DDC determines that either subsection (c)(ii) or (c)(iii) above apply, then the
Design-Builder will be entitled to request a Change Order in accordance with
Section 23.3 (Modification Proposals); or

(i) DDC determines that neither subsection (c)(ii) or (c)(iii) above apply, then the
Design-Builder must implement such Applicable Standard Change at its own cost
and expense.

(e) Within seven (7) days of receiving DDC’s written determination under subsection (d),
above, the Design-Builder must notify DDC if it disputes any part of DDC’s determination.
If the Design-Builder does not notify DDC of a dispute within that seven-day period, the
Design-Builder will be deemed to have accepted DDC’s determination.

() If the Design-Builder notifies DDC of a dispute in accordance with this subsection
(e), the Design-Builder and DDC will meet to seek to resolve the dispute.

(i) If DDC and the Design-Builder fail to resolve the dispute within twenty (20) days of
the Design-Builder’'s notice of dispute, the matter will be referred to the Dispute
Resolution Procedures.

)] If DDC does not determine an Applicable Standard Change is necessary and appropriate
for the Project or for any other reason as determined by DDC, DDC may issue a written
waiver to the Design-Builder regarding its implementation of such Applicable Standard
Change and the Design-Builder will not be required to implement any such Applicable
Standard Change.

PART F — WARRANTIES, DEFECTS AND LIABILITY
27. WARRANTIES
27.1  General Warranties
€) The Design-Builder:

0] agrees that all Design Work performed under the Contract Documents, including
that done by its Subcontractors and manufacturers, will be completed in
accordance with the requirements of the Contract Documents in a manner that is
consistent with the standard of care, skill and diligence as would be provided by
an engineering or architecture firm experienced in supplying similar services in the
New York metropolitan area to entities owning projects of technology, complexity
and size similar to that of the Project (the “Designer Performance Standard”);

(i) warrants to the City that all Construction Work (including all materials and
equipment furnished as part of the Construction Work) will be:

(A) completed in accordance with the requirements of the Contract
Documents;
(B) new, unless otherwise specified in the Contract Documents;
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© of good quality, undamaged and in conformance with all requirements of
the Contract Documents;

(D) free of all defects in materials and workmanship, and

(E) completed to enable the Project to perform its intended functions as
explicitly described or implied in the Contract Documents; and

(iii) the Final Design Documents, the final Construction Documents, the Record
Drawings and all other records required under this Agreement will be:

(A) subject to the Designer Performance Standard, accurate and complete in
accordance and conformance with the Contract Documents; and

(B) with respect to Record Drawings only, accurate in their reflection of the
Project’s condition as of Final Completion.

(b) The Design-Builder’s warranty obligation excludes, each solely to the extent caused by
persons other than a Design-Builder Party, defects caused by abuse, alterations, ordinary
wear and tear, or failure to maintain the Work, except where the Agreement expressly
requires the Design-Builder to perform, for particular areas of Work identified, maintenance
as part of the Work.

(© Nothing in this warranty is intended to limit any manufacturer’s or Subcontractor’'s warranty
that provides more extensive warranty rights (including longer warranty term) than set forth
in this Article 27 or the Contract Documents. Upon Final Completion, the Design-Builder
will provide and assign to the City all manufacturers’ warranties that extend past Final
Completion, to be enforceable directly by the City, as well as any such Subcontractors’
warranties that are not extended to the City already.

(d) The Project Requirements (including without limitation Schedule C (Manufacturer’s
Warranties)) may provide for certain warranties of portions of the Work. These warranties
are intended for the greater assurance of the City and not as a substitute for rights that the
City otherwise has under this Agreement. No requirement of this Agreement with respect
to warranties by the Design-Builder nor any guarantee or warranty given to the Design-
Builder or the City by any manufacturer will be deemed to be a limitation upon any rights
that the City would have, either expressed or implied, in the absence of these guarantees
or warranties.

27.2  Warranty Bond

€) As security for its full and faithful performance of its warranty obligations under this
Agreement, the Design-Builder, upon notifying DDC of its achievement of Substantial
Completion, will deliver to the City a warranty bond issued by a Qualified Surety in a form
that is substantially consistent with Part B of Exhibit 8 (Performance Bond, Payment Bond
and Warranty Bond) (the “Warranty Bond”).

(b) The City will be entitled to claim under the Warranty Bond at any-time during the Warranty
Period (as it may be extended in accordance with Section 28.3 (Extension of Warranty
Period)) following any failure by the Design-Builder to comply with its warranty obligations
under this Agreement, including any failure to correct defects or nonconforming Work
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during the Warranty Period in accordance with Section 28.2 (Rectification of Defects at Any
Time).

(c) If the Design-Builder has fully and faithfully performed all of its warranty obligations, the
City will release the Warranty Bond to the Design-Builder within thirty (30) days after such
certification by the City that the Design-Builder has fully and faithfully performed all of its
obligations during the Warranty Period.

27.3 Manufacturer Certification

€) Where the Project Requirements (including without limitation Schedule C (Manufacturer’s
Warranties)) require materials and equipment to conform to certain specifications or
requirements of any organizations, the Design-Builder must deliver to the City the
manufacturer’s written certification that the applicable materials or equipment conform to
the applicable standard or tentative specifications or requirements. This certification must
be provided before the applicable materials or equipment are installed as part of the Work.

(b) DDC may reject any certification under Section 27.3(a) if it reasonably determines that it is
incorrect, improper or otherwise unsatisfactory by notifying the Design-Builder thereof,
within thirty (30) days after the receipt of such certification, setting forth in reasonable detalil
its reasons for such rejection.

27.4 Extension of Subcontractors Warranties to DDC

€) Where warranty standards are not specifically designated in the Project Requirements
(including without limitation Schedule C (Manufacturer’s Warranties)) for any Work
anticipated to be subcontracted, the Design-Builder must obtain, from all of its
Subcontractors, the appropriate representations, warranties, guarantees, and obligations,
in accordance with Best Industry Practice, for work of similar scope and scale, with respect
to design, materials, workmanship, equipment, tools and supplies provided by these
Subcontractors, and must cause these warranties to be expressly extended to DDC.

(b) The requirements of Section 27.4(a) will not apply to standard, pre-specified manufacturer
warranties of mass-marketed materials, products (including software products), equipment
or supplies where the warranty cannot be extended to the City using Reasonable Efforts.

(© The City will have the right to exercise remedies under any such warranties extended by a
Subcontractor if the Design-Builder has breached its obligation to diligently pursue such
remedies under these warranties.

27.5 Design-Builder Use of Project Equipment

Any installed equipment (heating, ventilation and cooling systems, elevators, or otherwise) used by
the Design-Builder during the performance of the Work prior to Substantial Completion of the
Project must be refurbished or replaced to the required standard indicated in Section 27.1 (General
Warranties), and the Design-Builder must ensure that any manufacturers’ warranties for such
equipment are extended to satisfy the minimum warranties required in this Agreement, which in
either case, must commence as of Substantial Completion of any Completion Milestone.
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28. RECTIFICATION OF DEFECTS DURING WARRANTY PERIOD
28.1 Warranty Period

€) Subject to any extension under Section 28.3 (Extension of Warranty Period), the
“Warranty Period” is for the applicable periods set out in Schedule A (Contract
Information).

(b) The Warranty Period is in addition to, not in lieu of, DDC’s statutory rights under Applicable
Law, as it pertains to defects, latent defects and non-conforming Works. The Warranty
Period applies only to the Design-Builder’s obligation to correct defects in accordance with
Section 28.2 (Rectification of Defects and Nonconforming Work at Any Time) and is not
intended to constitute a period of limitations for any other rights or remedies DDC may
have regarding the Design-Builder’s performance under this Agreement and will not impair
or limit DDC'’s statutory rights available under Applicable Law.

(c) The Design-Builder must also obtain, procure and provide any manufacturer's warranty
required for any element of the Work where the Project Requirements (including without
limitation Schedule C (Manufacturer’s Warranties)) specify a warranty period that would
expire after the Warranty Period.

28.2  Rectification of Defects and Nonconforming Work at Any Time

€) Where DDC notifies the Design-Builder, or the Design-Builder becomes aware of any
nonconforming Work before Final Completion or any defects within the applicable Warranty
Period, the Design-Builder must, at its cost, promptly and completely correct such defects
or nonconforming Work, as applicable. Notice by DDC to the Design-Builder of defective
or nonconforming Work will be deemed timely if given not later than ten (10) days
subsequent to the expiration of the Warranty Period.

(b) The Design-Builder must within fifteen (15) days of receipt of written notice from DDC that
any portion of the Work is defective or, not in conformance with this Agreement, (as
applicable) take meaningful steps to commence correction of the defects or nonconforming
Work, including the correction, removal or replacement of the defective or nonconforming
Work and any damage caused to other parts of the Work affected by the defects or
nonconforming Work.

(© If the Design-Builder fails to commence the necessary steps within the seven-day period
referred to in Section 28.2(b), DDC may take any steps that it considers necessary to
correct the defective or nonconforming Work.

(d) If the City performs corrective Work, or engages a third party to do so, the Design-Builder
must reimburse the City for all costs and expenses incurred by the City in performing the
correction, within fourteen (14) days of receiving a demand from the City.

(e) If, in DDC’s judgment, any defective or nonconforming Work (as applicable) creates an
Emergency, the seven-day periods identified in Sections 28.2(b) and 28.2(c) will not apply.

)] DDC’s and the City’s rights under this Section 28.2 are in addition to, and do not qualify,
any other rights and remedies available to DDC under this Agreement or Applicable Law,
including for latent defects.
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28.3  Extension of Warranty Period

If any item of Work is repaired or replaced during the last twelve months of the then current
Warranty Period for that Work, the Warranty Period for that item of Work will be extended for an
additional twelve months from the date the repair or replacement is completed and Section 28.2
(Rectification of Defects and Nonconforming Work at Any Time) will continue to apply with respect
to that Work for the extended Warranty Period. For any item of defective Work, the Warranty Period
will only be extended once pursuant to this Section 28.3.

29. CONSEQUENTIAL LOSS

(a) Subject to Section 29(b) and the rights offered to DDC under Article 30 (Indemnity from the
Design-Builder), neither Party will have the right to claim damages, including punitive,
consequential, and incidental damages, against the other Party for breach of this
Agreement, in tort or on any other basis whatsoever, to the extent that any Losses claimed
by either Party are for Indirect Losses.

(b) The limitation in Section 29(a) will not apply to or limit either Party’s right to recover from
the other Party:

0] any Losses (excluding defense costs) to the extent that they are either covered by
proceeds received by the Design-Builder from its insurance policies, regardless of
whether such coverage is required by Article 31 (Insurance & Restoration) or to
the extent the Design-Builder is deemed to have self-insured against the Loss in
accordance with Article 31 (Insurance & Restoration);

(ii) Losses arising out of fraud, corruption, or other criminal activity on the part of the
relevant Party;

(iii) liquidated damages payable by the Design-Builder to DDC under Article 13 (Time
for Completion and Liquidated Damages) and under Exhibit 7 (M/WBE
Requirements); or

(iv) amounts payable by the Design-Builder to DDC under any indemnity in this
Agreement in respect of Third Party Claims.

PART G — INDEMNITIES AND INSURANCE
30. INDEMNITY FROM THE DESIGN-BUILDER
30.1 General Indemnity

(a) To the fullest extent permitted by Applicable Law, the Design-Builder must release, defend,
indemnify and hold harmless the Indemnified Parties on demand from and against any and
all liability arising from Third Party Claims with respect to:

0] any breach of this Agreement by the Design-Builder or any negligence, strict
liabi